











CASES 
ARGUED AND DETERMINED 


IN THI 


SUPREME COURT OF THE STATE OF GEORGIA, 


ATT MACON, 


MARGE: SEEM, t86e: 


Preseut—RICHARD F. LYON, ? sua 
CHARLES J. JENKINS, 5 °"“S®: 


* Chief Justice Lumpkin was prevented by providential cause from attending this term. 
~ e086 


Jesse M. Tiornton, plaintiff in error, vs. ANprew J. Towns, 
defendant in error. 


The discretion of a Judge in granting or refusing an injunction will not be interfered 
with, unless abused. 


In Equity. Application for Injunction. Decided by 
Judge Ricuarp H. Crarx. At chambers, January 1865. 


The plaintiff in error had an estate for the life of his wife 
in eleven negroes, and in one-half of a certain plantation. 
He hired the negroes, and leased the plantation to the de- 
fendant for the whole period of the wife’s life, at the price 
of $2,000 per annum, commencing with the year 1864, for 
which year the stipulated price was paid in advance. The 
contract being reduced to writing, was signed and sealed by 
both parties. It bore date, Dec. “Ath, 1863 ; and it subjected 
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the defendant, in terms, to be divested of the right, posses. 
sion, and use of the whole property, for inhumanity on his 
part, to the negroes, or for taking any of them out of the 
county of Dougherty for an unreasonable time, but allowed 
him the privilege of sub-letting and hiring to any other 
person. 

On this contract, the plaintiff, in January 1865, framed a 
bill in equity, returnable to Dougherty Superior Court, and 
presented it to Judge Clark for sanction. The Judge, 
after oiving the defendant an opportunity to answer, heard 
the matter on the bill and answer, together with the aft- 
davits and other evidence specified below, and refused to 
order the injunction prayed for. This refusal is the error 
complained of. 

Tur Brit, after setting out the contract, charges the de- 
fendant with divers breaches thereof, by ernelty to the ne- 
groes, by sending one of them out of the county, and by 
permitting waste upon the land; and makes the following 
specifications: That he forced Chena, one of the women; 
while she was laboring under an attack of rheumatism, and 
unable to go--(to do something, the record, as sent up to 
this Court, does not state what,) to her great damage ; that 
he refused to allow the woman Ellen any time to attend to 
and suckle her infant child, and would furnish no nurse for 
it; that on a certain Sunday he forced the woman Julia to 
hunt hogs, and leave her child for the whole or a large por- 
tion of the day, without nursing it; that he was inattentive 
to the infant children, and suffered them to remain by them- 
selves, and that Julia’s child had consequently fallen into 
the fire and seriously damaged its arm; that he excessively 
ad cruelly whipped the boy Golding, and threatened to 
hang him with a rope; that he sent the man Peter out of 
the county for three months, or other space of time, who, 
while gone, was taken sick, and having returned, was drag- 
ged off, before he recovered, and again sent out of the county; 
that he had allowed one Robson to get oak wood on the land, 
and one Helms to cut down timber on it for the purpose 
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of aaaiee adit “a one Kitchen the right of cutting alk 
timber on it. These acts and omissions are alleged to be 
injurious to the plaintiff, and violative of the contract ; 
to work a forfeiture of defendant’s right of possession, and 
to give the plaintiff a right to re-possess himself of the ne- 
groes, and to put an end to the contract. 

The bill further states, that certain of the negroes having 
come to the plaintiff’s house to spend the Christmas holidays, 
he has taken possession of them, and still holds them, and 
that the defendant has sued out a possessory warrant to re- 
gain the possession. 

The bill prays for discovery ; for injunction against the 
possessory warrant; for re-delivery of the negroes yet re- 
maining in defendant’s possession ; for rescision and cancel- 
lation of the contract; and for general relief. 

Tur Answer denies any violation of the contract, or any 
inhumanity or cruelty to the negroes. It answers the 
charge respecting the woman Chena, by stating that Dr. 
Hardwick, after treating her some four or five weeks, advised 
that she be put to her business, which was cooking, and that 
defendant thereupon told her to get up and go to work 
about the kitchen, and do such work as she could; that she 
ran away that night, lay out in the woods three or four 
weeks, and was brought home with her disease aggravated ; 
and that, after lying up again three or four weeks under the 
treatment of the same physician, she got well, and returned 
toher work. It states, in reference to the boy Golding, that 
he was whipped moderately twice, to make him tell the 
truth as to who had moved him to break into defendant’s 
smoke-house, a deed which the boy confessed he had com- 
mitted under the coercion of another negro, but prevaricated 
grossly when required to tell who the other was. After the 
second whipping, Mr. Mercer, who gave him this whipping, 
told him in a jesting manner, that he would hang him if he 
did not tell the truth. There were no marks of the whip 
left upon him; and in defendant’s opinion, the castigation 
was less severe than it should have been. In reference to 
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the woman Ellen and her child, the answer states that the 
child was born about the time the defendant went off in the 
militia service; that his wife was on the premises, and he 
has reason to believe that neither the woman nor the child 
suffered for want of attention, as they both look extremely 
well, and the child has done well; that since the birth of 
her child, the woman has done but little work, except to spin 
and work about the house, and that when she was in the 
field, there were, besides defendant’s wife, an old negro wo- 
man and two little negroes, to look after the child. Touch- 
ing Julia and her child, the answer says that the defendant 
heard from the bill, for the first time, that the child was 
burned ; that when it left his possession on the 24th of De- 
cember it was one of the finest looking children in the 
country ; the defendant denies most positively, that it ever 
suffered with his knowledge or consent; he hired a nurse 
for it, the one selected by its parents, and after the death of 
the nurse, its mother had just what time she desired to at- 
tend to it; when, and how often she should suckle it was 
left to her own discretion ; there were two little negroes on 
the place that could have aided her in taking care of it; 
defendant heard no complaint on the subject ; after Angust, 
he was unable to be at home but a little of his time, being 
absent in the militia. In response to the charge of hunting 
hogs on Sunday, the answer says that the defendant being 
at home on sick furlough, and having joined, on Saturday, 
acompany of militia which was to leave on the Monday 
following, he, with Mr. Moremen, went out on Sunday to 
get up the fattening hogs, as the negroes did not know the 
particular hogs wanted. They were out from about 9 till 
about 2 o’clock in the day, but whether the woman Julia 
was along, defendant does not recollect. Touching Peter, 
the man sent out of the county, the answer states that an 
order came to the Sheriff to impress one-fifth of all the able 
bodied negro men for public work at Anderson, and that on 
the call of the Sheriff under this order, the defendant let him 
have one, which was Peter. About that time defendant 
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went off with the militia, and he consequently knows noth- 
ing of Peter’s sickness. He has been informed that Peter 
was absent three months; that in that period he ran away 
and came home, and was taken and sent back; and he is 
informed, and believes that he was not sick, either when he 
came home or when he was sent back. 

The answer admits that defendant gave Robson permis- 
sion to get wood, and that he did get some, but it denies 
that any damage resulted to the land. It admits, also, that 
leave was given by defendant to Helms, to get some ash- 
wood to make soap; and to Kitchen, to get some ash-timber 
to make a cradle. 

The answer admits the suing out of a possessory warrant, 
as charged in the bill. 

Tue Arripavits in support of the bill, were of the follow- 
ing import: 

Brady—Attended to the gathering of the crop, and had 
control of the hands. There was on the place a woman 
named Julia, who had a young child; defendant furnished 
no nurse for it. A portion of the time the weather was 
excessively cold. The child fell into the fire and burned its 
arm very badly. 

Mercer—Defendant asked witness to go down and see 
after the person that broke into his smoke-house. When 
they got there, defendant said he had already whipped the 
boy Golding, who, as witness supposes, was about ten or 
eleven years old. Peter was sent up to Anderson to work 
for the Government. 

Herrington—Defendant said to witness, that after the 
long nights came, his negroes might cut wood for witness 
on this land. 

Quick—aAt all times of the day, from early in the morn- 
ing till after dark, on different occasions, negroes represent- 
ing themselves as belonging to defendant, have crossed over 
the bridge at Albany, and directed or requested that the 
toll be charged to him. 

17 
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Ltobson—Has, by permission of the defendant, cut wood 
off the land. 

Helms—Cut wood off the land, by defendant’s permission, 
for making ashes, and there was a great deal of timber cut 
there in 1864. 

Dickinson--Is acquainted with the woman Chena. When 
defendant received her from plaintiff, about the first of Jan- 
uary 1864, she was sound and healthy. On the second day 
after she ran away from the defendant, about the first of 
April, she was in a very bad condition with rheumatism; 
she was in bed, unable to turn herself, and so haggard and 
reduced that witness would not have known her. From 
these facts, he believes her condition was brought on by bad 
treatment. He saw her again, — weeks later, when Dr. 
Jones examined her; she was then somewhat improved. 
Julia, another of the hired negroes, was confined and deliv- 
ered of a child, and defendant furnished no nurse for the 
child, though he compelled its mother to pursue the usual 
work of a hand. The mother of witness, from sympathy, 
had it attended to. The general appearance of all the 
negroes, as contrasted with what they were when defendant 
got them, indicated hard usage and inhuman treatment. 
Robson has frequently hauled oak wood off the land; and 
the hammock, by being cut down and the wood hauled off, 
has been greatly damaged. 

Dr. Jones-—-Examined the woman Chena, at plaintiff’s 
request, some time after the negroes went into the employ- 
ment of defendant, and found her laboring under inflama- 
tory rheumatism. She had some fever, and the joints, 
wrists, ankles, and knees, were considerably swollen. [heu- 
matism is usually brought on by exposure to cold and wet. 

The plaintiff also examined a witness, Moremen, ore tenws, 
who testified that, of the negroes, three were fellows, two of 
these between 18 and 50 years of age; that defendant had 
two other ‘fellows—one his own, and the other hired; that 
Peter remained at Andersonville three months, including an 
interval when he was at home professing to be sick; that 
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witness told him to stay at home, but he was taken back; 
that the boy Golding was about eight or nine years of age; 
that defendant told witness he saw the boy crying, and asked 
him what was the matter, and the boy answered that some 
negro made him go into the meat-house; that defendant told 
witness that he whipped the boy; and that the track in the 
smoke-house corresponded with his. This witness testified, 
also, that he was familiar with the manner in which defend- 
ant treated the negroes, and knew they were well fed and 
clothed; and that the getting up of the hogs on Sunday, was 
because defendant had to leave next day for the militia. 

The aftidavits in support of the answer, were, in substance, 
as follows: , 

Mercer—W as present when the boy Golding was whipped. 
Defendant gave him about ten or twelve licks with a small 
cow-hide, and witness, at defendant’s request, added a few 
more. Witness also threatened to hang him if he did not 
tell who was with him in robbing the smoke-house. The 
boy was not at all injured; witness regards the correction 
as a very moderate one, under the facts of the case. De- 
fendant’s smoke-house had been plundered the night before, 
and from tracks found in the house, corresponding exactly 
to the size of Golding’s foot, and from some other circum- 
stances, suspicion fell upon him. For six.or eight weeks, in 
the absence of defendant, witness superintended his planta- 
tion. The woman Julia was allowed to nurse her child, and 
she informed witness that it was cared for by an old man 
named Ed., belonging to Mrs. Thornton, hired by defendant 
todoso. Besides several little negroes, large enough to 
take care of the child, there was in the house, most of the 
time, a woman named Phebe, who usually kept the children 
in her house when the grown hands were out at work. 
Julia’s child showed by its appearance, that it was well 
attended to by its mother, and that it did not suffer for want 
of care; it was healthy and likely. From what witness saw 
while superintending the hired negroes, he says that they 
were well cared for, and he is certain po acts of cruelty 
Were perpetrated upon them. 
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Davis—Has lived in town for the last year, and knows 
nothing of the treatment to these negroes; but he previous! y 
lived near the defendant, two years, and was often with him 
upon and about his place, and saw much of his management. 
Defendant, though a close worker and good disciplinarian, 
did not over-work his negroes; witness never knew him to 
treat negroes inhumanly or cruelly. He clothed and fed 
well, and always gave strict attention to the sick. Witness, 
both last year and this, (1864—5,) offered to hire six of his 
own negroes to defendant, so well satisfied was he with his 
management. 

Jackson—Examined these negroes, by request, when they 
were hired; examined seven of them, to-wit: Harry, Chena, 
Peter, two women and their children again on the 4th of 
January 1865. Found them, on the last examination, as 
well, or better clothed than on the first, and apparently in 
as good health. One of the children has a burnt place on 
its arm, which, witness thinks, is not a permanent injury; 
otherwise, both children look well and healthy. 

Walker—Was present and examined the negroes when 
they were hired; they were poorly clad. Ile examined 
them again, Janury 3d, 1865, and found them well clad 
and looking well, their appearance affording no indication 
of cruel or inhuman treatment. From these facts, he gives 
it as his opinion that they have been properly cared for. 

Bailey—W as employed in November 1864, to oversee for 
defendant, with instructions to work the negroes moderately, 
and take good care of them; and so he did. ‘They were 
well fed and kindly treated; their appearance then, showed 
good treatment. While witness was there, the woman Julia 
was allowed to nurse her child as often as it needed nursing. 
She stated that defendant allowed her to go to it four times 
a day; this, witness thought, more frequent than she ought 
to go. The child got burnt—witness does not know how; 
the burn was not very serious, and witness did not inform 
defendant of it. After this, witness had the child properly 
cared for. Defendant was very sick at the time, and visited 
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the place only once while witness was there, and he stayed 
then but a few moments. 

Moremen—Dnuring the year 1864, he very often noticed 
these negroes; a part of the time he overlooked them. He 
feels certain no cruelty was exercised towards them. They 
were clothed well, and had full rations of good food; and 
they all now show good treatment. The woman Julia was 
not debarred the privilege of nursing her child. In her 
absence, as witness was informed by the negroes on the 
place, it was cared for by an old man of Mrs. Thornton’s. 
From its healthy appearance, when witness last saw it, about 
the first of December, it must have been well cared for. 
On one occasion defendant did employ Julia in hunting up 
hogs on Sunday; but witness does not remember, and he 
doubts, whether she was required to go. The fattening hogs 
were in the swamp, and from thence were getting into a 
field, destroying corn not gathered. Witness, with all his 
own hands, and defendant, with his, (but none of the negroes 
in dispute, except Julia,) went out, and were engaged about 
five hours in changing the hogs so as to save the corn. 
This is the only instance of any Sunday work. 

Dr. Hardwick—Was called by the defendant to the 
woman Chena, early in the spring of 1864; found her almost 
helpless from rheumatism. After attending her four or five 
weeks, he told defendant to put her to light work, as she 
would improve faster by being out and stirring about than 
confined ,in a house. He heard defendant then tell her to 
get up and do such work as she could. In a few days after 
this, as witness heard, she ran away, and was gone some 
three or four weeks. When she came in, she was worse 
than when she left. Witness then treated her two or three 
weeks, and she got well and able to work; and, so far as 
witness knows, she has been well ever since. Witness did 
defendant’s practice during the year; was always sent for 
promptly to see the sick negroes, several times when it was 
unnecessary, and was always told by defendant to give them 
what attention they required; was often at defendant’s 
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place and saw the negroes, and from their appearance, he 
gives it as his opinion, that they were as well treated as any 
in the country—well fed, and not over-worked; and he 
knows that they were well clothed. 

Helms—During the fall a fire broke out and threatened 
to destroy the plantation. Witness, taking his hands and 
hurrying to the place, succeeded in arresting the fire. Soon 
afterwards defendant said to him that, as he had done him a 
great favor, he would allow witness to get ashes on the 
place. Witness burned a few ash-heaps, and took the ashes 
home. Witness saw the negroes frequently during the year, 
and in defendant’s absence, superintended the place as one 
of the policemen. He observed nothing amiss in thie treat- 
ment of the negroes, and they showed that they had been 
properly provided for. 

Robson—After he obtained permission from defendant to 
cut and haul hard wood from the leased premises, he applied 
to plaintiff for his permission, also, and it was granted. 
The quantity of wood taken, was not more than a two-horse 
wagon load per week, from about March 1864; and it was 
for witnesses’ family consumption. 


Srrozier & Smiru, for plaintiff in error. 
Vason, Davis & Co., for defendant. 
Lyon, J. 


This was an application for Injunction. 

The defendant had sued out, against the complainant, a 
possessory warrant for the recovery of some negroes that the 
complainant had hired to him for a term which had not then 
expired, and who were in the possession of the complainant. 
And this bill was filed to injoin that proceeding, alleging 
that the defendant had so violated the terms of hiring, as 
thereby to annul and cancel it. By the terms of the con- 
tract of hiring of the negroes, and lease of the land, between 
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the parties, the defendant was to be divested of the right, 
possession, and use of the whole property, for inhumanity to 
the negroes, or for taking any of them out of the county. The 
pill alleged that he had been cruel and inhuman to the 
negroes, and that he had sent one of them out of the county. 
General inhumanity and cruelty, as well as specific acts to 
particular negroes, were charged. 

The defendant, being notified of the application, and 
called upon to show cause why the application should not 
be allowed, answered the bill, denying all the allegations of 
inhumanity and cruelty to the negroes, and all breach of the 
contract by him, wherein he could be divested of the rights 
acquired thereby. A number of affidavits, of different per- 
sons, were submitted by the complainant to support the 
allegations in the bill, and a number by the defendant, in 
support of his answer. 

Upon the hearing and consideration thereof by the pre- 
siding Judge, the injunction was refused, and to this deci- 
sion the complainant excepted, and that refusal is the only 
question before us. 

The granting or refusal of an injunction, is a question for 
the discretion of the Judge to whom the same is presented. 
It is true that this discretion may be controlled by this 
Court, but it will not be, unless it has been abused. It is 
true, also, this Court will more readily interfere with this 
discretion where the injunction has been refused, than where 
it has been allowed. In this case, we not only see no reason 
for interfering, but most cordially concur with the Court 
below in its refusal. The answer denied the allegations of 
the bill most thoroughly and completely, and the affidavits 
in support of the answer, in their particularity and fullness, 
more than counterbalanced the force and effect of the afli- 
davits offered by the complainant. 

The bill contained a charge for trespass, or waste, in cutting 
and carrying away timber and wood from the land leased; 
and this charge appears to be supported by the accompany- 
ing affidavits, as well as by the admission of the answer. 
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No injunction, however, was prayed against this waste, and 
if there had been, we do not see how it could have been 
allowed in favor of this complainant, as his interest does not 
appear to be affected thereby. The interest of complainant 
was that of tenant for the life of his wife, and that interest 
he had parted with to this defendant by this contract. 





Turopore Parker, plaintiff in error, vs. CHarLes Kavexman, 
defendant. Lieut. Crark, plaintiff in error, vs. Rozurr 
Drapy, defendant. 


{1.] The quantum of power necessary to, and actually vested in the Confederate Govern- 
ment, for purposes of war, considered ; and also the securities provided against its abuse 

[2.] The Sth section of the act of the 17th February 1864, entitled ‘‘ An act to organize 
forces tu serve during the war,” is constitutional. 

[8.] The report of a board of army surgeons, declaring a person between the ages of 
eighteen and forty-five years, unable to perform active service in the field, but capable 
of performing some of the duties enumerated in the aforesaid section, must specify the 
particular kind or kinds of the enumerated duties of which he is capable, (as whether of a 
clerk, or guard, or laborer, etc., etc.,) and the assignment to duty must conform to that 
specification ; otherwise the assignment will be illegal and void. 


Decisions on /Zabeas Corpus. By Judge Locurane. At 
Chambers. December 1864, and January 1865. 


These two cases were consolidated in the Supreme Court. 


On the 22d of December 1864, Charles Kaughman pre- 
sented to Judge Lochrane a petition for the writ of habeas 
corpus, which alleges, “That he (the petioner) has been regu- 
larly examined by a board of army surgeons, and pronounced 
unfit for field duty, and only fit for light duty; that Dr. 
Theodore Parker, surgeon in charge of the Blind School hos- 
pital at Macon, restrains him of his liberty, and compels him 
to perform the onerous and exhausting duties of baking; 
which detention, as petitioner is advised, is contrary to law.” 
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The writ was granted ; and to it, Dr. Parker made return, 
“That Kaughman was legally enrolled and:assigned to duty 
in the Stout hospital, then located in the city of Macon, in 
the month of July or August of the present year; that he 
was afterwards transfered to the Blind School hospital, of 
which respondent has charge, and, thus, that the enrollment 
and assignment were made in accordance with an act of 
Congress, entitled, ‘An act to organize forces to serve during 
the war,’ approved February 17th, 1864; that he, Kaugh- 
man, is performing duties connected with the hospital de- 
partment, by baking bread, a business in which he was en- 
gaged a number of years previous to the commencement of 
the war, and for which he is well qualified.” 

At the hearing it was shown to the Court, “ That the pe- 
titioner had been regularly enrolled during the month of 
March or April 1864, and pronounced by the board of con- 
script surgeons making the examination, as unfit for duty in 
the field, but fit for light duty; that he was thereupon as- 
signed to the hospital department, and required by the sur- 
geon of the hospital to bake bread.” 

Judge Lochrane held that the petitioner was not liable to 
service as a baker of bread, the same not being military ser- 
vice; and adjudged that he be discharged, on the ground, 
that “The Government has no right to assign him to bake 
bread, under the law and facts of this case.” To this judg- 
ment Dr. Parker excepted. 

On the 16th of January 1865, Robert C. Brady presented to 
the same Judge his petition for habeas corpus, alleging “That 
he is held in custody and restrained of his liberty by Lieut. 
Clarke, under the pretence that ‘he is liable to military ser- 
vice in the Confederate States army, which restraint and 
custody are illegal, in this: that he is not liable to such 
service, having been pronounced by a board of surgeons 
as unfit for field duty, and having been assigned to light 
duty ; that he is now in the conscript camp, and by rea- 
son of his physical disability, is not required to perform 
any duty.” 

18 
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The writ was granted. What return was made to it, the 
record does not disclose. The bill of exceptions states that 
the case was heard at Chambers by Judge Lochrane, on the 
20th of January, when counsel for petitioner “ Read the 
petition and the answer of respondent, and showed to the 
Court that petitioner had been regularly enrolled some time 





in the year 1863 or 1864, and pronounced by the board of 


conscript surgeons making the examination, as unfit for duty 
as a soldier in the field, but fit for other light duty ; and that 
he was thereupon assigned to duty in accordance with the 
provisions of the act of Congress, approved 17th February 
1864, relating to such cases.” The Court passed a judgment 
of discharge ; and this judgment, as contained in the record, 
recites that it appeared to the Court the petitioner had been 
examined by a board of surgeons of the Confederate States, 
and found unfit for field service, and “assigned to light 
duty.” The Judge’s opinion, however, as written out at 
length and copied in the record, embodies a somewhat dif- 
ferent statement of the facts; and this statement, on the ar- 
gument of the case in the Supreme Court, was agreed upon 
by counsel for both parties, as correct, and as the one to be 
adheared to in adjudicating the questions of law involved in 
the case. The statement referred to is as follows: “ Brady, 
after being discharged from liability to military service, on 
account of physical disability, by some two or three medical 
boards, was finally found fit for light duty. Ie has been in 
camp four months without doing or being assigned to any 
duty. He is upon crutches; and for the reasons stated, 
alleges he has been illegally deprived of his liberty.” 

In deciding this case, Judge Lochrane held that the 8th 
section of the act of February 17th, 1864, was unconstitu- 
tional. 


C. J. Harris, H. Cons, E. A. Nisper, and §. Hatt, for 
plaintiffs in error. 

Por, Joycz, L. Srepnens, Corr, DeGrarrenrerp, and 
RotuHerrorD, for defendants. 
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By the Vourt.—JeEnxtys, J. delivering the opinion. 











Two questions have been made in these cases, consolidated 
for argument. Ist. The constitutionality of the 8th section 
of the act of the Congress of the Confederate States, approved 
17th February 1864, entitled “An act to organize forces to 
serve during the war ;” the effect of which section is to en- 
roll, for limited and easy service, men previously exempted 
for disability. 2d. The legality of the proceedings for the 
enrollment of the relators, under that section, if it be held 
constitutional. Upon the first question, the arguments, on 
each side, have been numerous, elaborate, and able. Much 
criticism has been expended upon the character of the Con- 
federate Government: some holding, that within the range 
of its delegated powers, it is absolutely sovereign; and 
others, that it is wholly devoid of the attribute of sove- 
reignty, (which abides only in the people of the several 
States,) but that it may, nevertheless, exercise the clearly 
delegated powers as freely and as amply as if it were 
sovereign. It is manifest, that, as affecting this case, there 
is no praetical difference between the disputants. The sim- 
ple question for our consideration, is, has the Constitution 
conferred upon Congress the power exercised in the enact- 
ment of the section referred to? If so, it must be found in 
the clause authorizing the raising of armies, which has been 
so freely discussed, so variously construed, and so produc- 
tive of apprehension, real, or apparent, in the public mind, 
during this war. In the argument of this case, counsel have 
inveighed vehemently against the power assumed, as oppres- 
sive to individuals, and incompatible with republican institu- 
tions. These views may not be passed over in silence, be- 
cause from them is sought to be deduced, as a basis of inter- 
pretation, the spirit and intent of the constitution ; and be- 
cause, moreover, they tend to excite the imagination, and 
warp the judgment, thereby disturbing patient and logical 
investigation of the subject. 

[1.] That the administrators of a limited government 
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encounter many strong temptations to encroachment ; that 
the war power, in all its bearings, is liable to abuse; and that 
extraordinary vigilance in guarding against both, is not only 
commendable, but necessary, we freely admit. But, on the 
other hand, we cannot shut out the proofs, that the public 
mind of this country is deeply imbued with excessive morbid 
jealousy, which is ever trenching upon legitimate power, and 
seeking security against its abuse, by imposing unreasonably 
rigid restrictions upon its use. Carefully threading our way 
through the mazes of litigation between citizens and agents 
of the Governments, both State and Confederate, of which the 
existing war has been prolific, and bearing in mind the an- 
cient conservative maxim, “ Jn medias res, tutissimus ibis,” 
our purpose is to avoid extreme opinions ; giving to rightful 
authority full scope, and bridling usurpation, even where it 
promises public utility. We have frequently had occasion 
to consider the nature and extent of the war power confided 
by our constitution to the Confederate Congress—the dan- 
gers to popular liberty and to the reserved rights of the 
States resulting from it, and the securities provided for them. 
In the consolidated cases of Barber vs. Irwin, Jones vs. Mer- 
cer, etc., decided at the late Milledgeville term, we reasoned 
thus: “Taking into view, at the same time, the complicated 
nature of international affairs, unavoidably imperiling the 
peace of nations, the vast armies employed in modern war- 
fare, and the tendency to encroachment of political power 
in free governments, we see clearly that a proper adjustment 
of the latter is a problem by no means easy of solution. But 
it is apparent that this is an appropriate subject for conside- 
ration in the formation of such Governments. Ours is of 
very recent origin, and its framers not without the benefit of 
experience. It is our happiness to believe, that in theory, at 
least, they have solved the problem; and if practical efli- 
ciency be not yet fully attained, it must be sought in amend- 
ment of the fundamental law. It may be safely affirmed, 
that there are powers (and prominent among them is that of 
war) which cannot be made sufficiently ample for probable 
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contingencies, and yet so guarded, in the grant itself, as to 
avoid possible abuses. As we understand it, the philosophy 
of our system is, to make the grant large enough to meet 
such contingencies, and to provide against abuse in the 
structure of the Government. Let us illustrate: we may 
suppose that the sages who framed our constitution, felt 
their utter incompetency to estimate the extent of prepa- 
ration which it would be necessary for the Confederate 
Government, fifty years hence, to make, in peace, for war, or 
the numerical force that would be required in war, or the 
amount of revenue necessary to prosecute it. Hence, the 
preadth of power conferred in regard to theraising of armies 
and of revenue. But did they overlook the danger of its 
abuse? Did they leave it without checks and safe-guards ? 
By no means. Where are these to be found? We answer, 
in the structure of the Government. 1. The tenure of all 
offices is comparatively short—of some employed in the ex- 
ercise of these powers, absolutely so. 2. They are entrusted 
not to one man, but to many. 3. These compose not one 
body, but two, acting separately, yet required to concur in 
the passage of laws. 4. To constitute one of these bodies, 
each of those States, whose sovereignty, and even existence, 
are supposed to be endangered, appoints, through its Legis- 
lature, two of its own citizens, to serve for a limited term. 
5. The other body is more numerous, consisting of represen- 
tatives from each State, partaking of State pride and home 
influences, in common with their fellow citizens, among 
whom they reside, by whom they are chosen, and to whom 
they are bi-ennially held responsible. 6. Over the acts of 
these bodies, the Chief Magistrate, elected by the whole peo- 
ple, (not as constituting one mass, but as organized into 
State sovereignties,) exercises a veto power, which does not 
absolutely annul them, but compels their reconsideration in 
the reflected light of his wisdom, and their abandonment, or 
re-enactment by two-thirds of each body. 7. In a third de- 
partment, the Judiciary, is reposed the power of arresting 
the execution of uncorstitutional laws, a salutary restraint, 
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but one which should be applied with great circumspection, 

The security thus afforded is both preventive and remedial 
of abuses. The responsibility of the representative to his 
constituents, and his community of interest with them, pre- 
dispose him to act with caution and fidelity, and the 
always recurring election is a potent corrective of his errors, 
whether of judgment or of purpose. Nothing is more abgo- 
lutely certain than that the vast opevations of Government 
cannot be conducted without more or less of trust—of 
confidence.” 

But we are told, that the war power, in the extent to which 
itis exercised by the Congress, better befits absolute despotism ; 
and we are asked, can such things be tolerated in a free Re- 
publican Government? We shall endeavor to show that 
there is great exaggeration in this view of Congressional ac- 
tion; but in the present connection, we desire to expose 
the false estimate of the quantum of power necessary to 
the maintenance of free governments in this age of the 
world. All distinction between the administration of do- 
mestic and of foreign affairs—between the just relation of 
the citizen to the Government, in the execution of the one 
and the other of these great public trusts, seems to have 
been lost sight of. In domestic national economy, the 
amount of service necessarily exacted of the citizen, is very 
inconsiderable, and beyond this, and the restraint of acts 
prejudicial to the body politic, all servitude exacted, all co- 
ercion practiced, all interference with his voluntary pursuits, 
is oppressive—is tyranny. But it must not be forgotten, 
that Governments, however free in theory and in practice, 
have their parts to act in the grand drama of international 
affairs. They must hold intercourse, and maintain relations, 
with all other governments, whether free or despotic. They 
may have controversies—wars, with the most absolute and 
potent. When this issue comes, there is no necromancy in 
Republicanism to spirit away the invader—no magic spell, 
to resolve into friendliness his hostile purpose. It is an 
issue of force, and the Republic must put forth man for man, 
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gun hn gun—must sisal strength with strength. It is con- 
cession enough to Liberty, that with us, even in such crises, 
the power is wielded by no usurping or hereditary dene 
according to his caprice, but by chosen Representatives of 
the people, in accordance with the principles and usages of 
free Governments. Still, it must be real power, power over 
the citizen, which he may not resist ; else, over-sensitive repub- 
licans, aspiring to independence of their own government, 
may be enslaved by another. We cannot suppose, that either 
the framers of our Constitution, or the people who adopted 
it, preferred to leave the liberties and the sovereignty of the 
country at the mercy of foreign potentates, rather than in- 
vest the publie councils with the power of defending them ; 
that they dreaded foreign conquest, less than domestic rule. 
Let. us realize, at once, that war is an abnormal condition of 
society ; and that where it obtains, whatever be the form of 
the Government, the status of the citizen or the subject, is 
more or less modified to meet its demands. The citizen is 
transmuted into the soldier, and the soldier is, ex necessitate 
rei, subjected to arbitrary rule, such as the citizen knew not 
before. The freeman’s consolation is, that every sacrifice, 
whether of personal ease or freedom of action, of property, 
of health, or of life, is an offering on the altar of liberty. 

We are aware that there aré, in these suggestions, no new 
ideas, but only old familiar truths, all the more valuable for 
that. Our purpose is simply to place them in the scale 
against the imputed usurpations and oppressions of our Gov- 
ernment, and to hold the balance up to view, that all may 
see where the preponderance is—whether on the side of 
tyranny, or on that of conservative authority. 

[2.] These preliminary remarks, though somewhat ex- 
tended, as were the arguments they are intended to meet, 
may facilitate the solution of the constitutional question 
directly involved. The first section cf the act to “organize 
forces to serve during the war,” provides that from and 
after its passage, all white men, residents of the Confederate 
States, between the ages of seventeen and fifty, shall be in 
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the military service of the Confederate States, for the war, 
No question has been made as to the constitutionality of 
this section, and it should be observed that it is this which 
exacts service of the relators. The eighth section, upon 
which the question is made, and which only prescribes a 
modified service for persons conditioned as they are, is as 
follows: ‘Hereafter, the duties of provost and hospital 
guards and clerks; of clerks, guards, agents, employees, or 
laborers, in the commissary’s and quartermaster’s depart- 
ments; in the ordnance department; and clerks and employees 
of navy agents; and also in the execution of the enrollment 
acts; and all similar duties, shall be performed by persons 
who are within the ages of eighteen and forty-five years, 
and who, by a board of army surgeons, shall be reported 
unable to perform active service in the field, but capable of 
performing some of the above-named duties, specifying 
which,” &c. This section, it is argued, is unconstitutional, 
for that, it is not covered by the clause conferring power 
“to raise armies,’ nor by any other clause. The men 
therein described, it is insisted, are found incapable of ser- 
vice in the army—are not put into the army—but are seized 
and put to other servitude. 

The act certainly contemplates that they are put into the 
army, because the first section applies to them the same lan- 
guage as it does to able-bodied men. It declares of them all, 
that they “shall be in the military service.” But we are 
told that, as to them, this is a mésnomer—that they are, in 
point of fact, without the pale of the army.. At the thresh- 
old of the argument, arises the question—what is an army! 
And here we have had curious definitions, astute disquisi- 
tions, and references to lexicographers, to prove that men 
described in this section do not appertain to the Confederate 
army. Some hold that an army is “an assemblage of men, 
armed and organized to do battle;” others that it is “a body 
of armed men in the field, for warlike purposes;” and still 
others, in more homely but equally intelligible phrase, 
affirming, that “an army is composed exclusively of fighting 
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men.” Although these definitions and others, more , carefully 
framed by Rxicographarg may be true to a general intent, 
they are not so to a particular intent; although descriptive 
of a majority of persons composing an army, they do not 
meet the cases of many who unquestionably belong, and 
are indispensable, to modern armies. Let us exemplify by 
our own. The President of the Confederate States is in the 
army, because he is its commander-in-chief; yet he seldom 
goes to the field—need never go; he is not armed, or need 
not be. The Adjutant and Inspector General, the Commis- 
sary General, the Quartermaster General, the Surgeon Gen- 
eral, abide continually at the capital, never use arms, and 
are yet indispensable to a well organized army. And so of 
post commissaries and quartermasters, who collect and dis- 
tribute supplies. But of those who go to the field, there are 
very many who, not only are not required, but are not 
permitted, ordinarily, to do battle, because the services they 
render are so important, that care is taken to shield their 
persons, as far as practicable, from the casualties of war; 
such are engineers, pioneers, pontoniers, field-surgeons, com- 
missaries, and quartermasters. We have instanced a few, 
but it is notoriously true, that in all well appointed armies, 
there are many, both commissioned officers and privates, 
who are not designed for field service, or who, being in the 
field, are non-combatants. It is not denied that, in emer- 
gencies, they may be armed and put into the fight, but with 
them the rule is otherwise. 

In this connection, we remark, that we do not derive the 
authority here claimed for the Congress, as some do, from 
the power “to support armies.” We find it in that, “to 
raise armies.” We understand an army to be a body of 
men organized for military service ; and whatever appertains 
directly to military operations, is military service. There 
are certain departments of an army, to the efficiency of 
which, clerks, guards, laborers, &e., are indispensable; so 
much so, that it has been found prejudicial to the service to 
depend, for them, upon the caprice of employees by con- 
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tract. Hence the practice of detailing soldiers to such duties, 
These are held to service for a definite term, or for the war: 
they are subject to military law, bound to obey their supe- 
riors, and, therefore, most efficient. This depends upon the 
same principle as the incorporation into the army of large 
classes of men, usually non-combatants, heretofore enumera- 
ted. They all might possibly be obtained by contract, but 
that resource is too precarious for the exacting demands of 
war. Our brother in the Court below holds, that the word 
army “means a body of men armed for war, and, in modern 
times, implies infantry, artillery and cavalry.” He there 
fore rejects, as surplusage, the commissary, quartermaster, 
and surgical departments—the engineer corps, pontoniers, 
and pioneers. 

In what does this restrictive sense of an army, sought to 
be imposed upon our Congress, originate—whence is it 
derived? We are told here, as we were upon the alleged 
unconstitutionality of compulsory enrollment, that the Con- 
gress must refer to precedents—must raise and constitute 
armies in conformity with the usages of civilized nations of 
this day. Onur learned brother, whose judgment is under 
review, resorts to this test. We extract from his opinion, a 
very interesting epitome of the military systems of divers 
nations, as follows: 

“In Russia, not only are invalids exempt, but nobility, 
clergy, magistrates, students, and merchants of particular 
guilds. In Prussia, the conscription takes every citizen able 
to bear arms, to serve, at twenty years old, for three years, 
then two years in the Reserve, after which he joins the 
Landwehr, in which he remains, subject to call in time of 
war, until his thirty-second year, and in the second Ban, 
until his thirty-ninth year, when he goes into the Landetrum. 
In France, all citizens between twenty and twenty-six, are 
liable to conscription, besides Reserves; and when Napoleon, 
whose memory still floats over the world like an inspiration, 
was grappling the military power ef the world, he only took 
the able-bodied men for armies from France. In Belgium, 











QQ: —— p_, £2.86 eee 


Jar 





(Fa 


ls 
q 


re 





MACON, MARCH TERM, 1865. 147 


Parker vs. Kaughman, etc. 


the Burgher Guards, as distinguished from Troops of the 
Line, is composed of able-bodied men. In England, con- 
scription isunknown. The military power of Austria consists 
of a standing army, and army of Reserves. The exemp- 
tions are numerous, and no provision made for other than 
able-bodied men, except, as in England, those who have been 
disabled in active service. In Turkey, the army is organized 
on European principles; there are six orders or divisions, 
embracing or divided into Active, or Nazamie, and Redif, 
or Reserve. The Urban and rural police are made up of 
musselmen volunteers, like the English constabulary. 

“In Switzerland, there is no standing army, but every 
Canton contributes a fixed contingent when called on—the 
ages between twenty-four and thirty-four forming the term 
of active service, and between thirty-four and forty-four, the 
reserve. In Spain, the army consists of regulars and reserves. 
In Germany, all the States act federatively, and the contin- 
gent of men and money each State must give in time of 
war, is fixed according to population. In Denmark, the 
army is recruited by conscription—the period of conscription 
commencing at twenty. Four years in the line and four in 
the reserve; after this, they remain in the Festmannen, 
assimilating the Prussian Landwehr, subject to call up to 
their forty-fifth year. In Sweden, the army proper is raised 
by enlistment, and by conscription. In Norway, Japan and 
Netherland, there are standing armies.” 

We have made this extract, not only because it contains 
curious and useful information, but because a careful peru- 
sal of it shows how utterly unavailable to the argument 
these precedents are. They establish nothing authorita- 
tively, because no two of his systems agree. Ie considers 
the reference valuable in this case, because there is not found 
in it “such an idea as classification on account of disease 
or physical inability.” But if these precedents are to con- 
trol in the construction of our armies, we shall next be told 
that in them there is not to be found “such an idea,” as 
putting into the army persons under twenty, or over forty- 
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five years of age. They would, with equal conclusiveness, 
establish, that according to military usage among civilized 
nations, all males not within those years, are either old men 
or boys—are not of the material out of which armies may 
be constructed, and are, therefore, not within the constitu. 
tional grant of power. 

In the review of the systems thus presented, we find sup- 
port for the conclusion, (sufficiently obvious of itself,) that 
there is no invariable rule for the construction of armies: 
that it is, and necessarily must be, to a great extent arbitrary, 
because dependent upon the particular circumstances of the 
country for whose protection they are required. In those 
European nations whence these precedents are drawn, the 
populations are dense, and in some of them, excessive. The 
material is most abundant, and both policy and humanity 
dictate the selection only of the best. With us, the terri- 
tory to be defended is large, the population sparse, and a 
considerable portion of the laboring class—that most capa- 
ble of endruing fatigue, most enured to exposure—has hereto- 
fore been regarded as unfit material for war. Even now 
that the initiative in its employment has been taken, it is 
regarded by many as of doubtful expediency. Would it be 
philosophical statesmanship, under the widely differing cir- 
cumstances of our country, to model our system upon any 
one of those adduced? Are we to suppose that the framers 
of our constitution contemplated any such conformity ; and 
shall we, upon that hypothesis, derive from any, or all of 
these systems, a specific limit upon the power of Congress / 
On the contrary, the circumstances referred to, demand for 
that body greater latitude of discretion in the imposition 
of the burthens of war; and we repeat, the manner in 
which that department is constituted, makes it an eminently 
safe depository of the power. In the exercise of their dis- 
cretion, they have incorporated into the army certain per- 
sons unfit for field service, and therefore not required to go 
to the field, as fighting men, but able to perform service in 
some of the necessary military departments, and therefore 
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assigned to duty in them. They are withdrawn from their 
usual pursuits, separated from the body of their fellow-citi- 
zens, placed under military rule, and employed in aid of 
military operations. How, then, can we say they are not 
in the army, but held to other servitude without warrant in 
the constitution 4 

It may be useful to glance at the history of the legislation 
which terminated in this enactment. Upon the first resort 
to compulsory enrollment, the Congress called into service 
white male residents within certain ages, but exempted 
wholly, such of them as were found incapable of active ser- 
vice in the field. Why this exemption? Because it was be- 
lieved that the remainder of the class would -furnish men 
enough for the service, both as combatants and non-combat- 
ants. The casualties of war, however, and its increasing 
proportions, demanded a first and second accession of num- 
bers, and these were furnished by calling out other classes, 
also designated by age. But the demand for recruits was 
not filled. The Congress, surveying the various branches 
of the service, found employed as non-combatant but 
necessary instruments, very many able bodied men, who, if 
liberated from these employments, might be used to strengthen 
materially the forces in the field, and desiring to send them 
there, sought, in the population of the States, substitutes for 
them in their comparatively safe and easy berths. Here,then, 
was presented the alternative of going below the age of seven- 
teen, or above that of fifty years, or both, or else of resort- 
ing to persons previously exempted. They determined upon 
are-examination of the latter, between the ages of eighteen 
and forty-five, to ascertain who among them, though inca- 
pable of arduous service, might be able to do duty not re- 
quiring either the fullness of manly vigor, or the possession 
of all the physical senses, or the perfect use of every limb, 
or the largest share of health. Still, all are not to be taken, 
and those taken are not to be burthened (as will presently 
appear) beyond their capacity. They were previously wholly 
exempted, because it was supposed the public safety did not 
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require e their service ; they are now par tially burthened, be- 
cause that is required by the public interest. Their first 
was an absolute, their present is a qualified, but still a valua- 
ble, exemption. Both rest upon a tender regard for infirmity, 
The relators, however, claim that because they cannot per. 
form every duty of military service, they must be exempt 


from all. We think this rests in the sound discretion of 


Congress, and are unable to discern, in the enactinent, either 
usurpation or abuse of power. It would seem rather anom- 
alous, that those who deny to the Congress discretion in the 
construction of armies, which they are expressly authorized 
to raise, should seek to devolve that function upon the judi- 
ciary. Yet, such is the effect of the argument. 

It is supposed, and has been strenuously urged, that in 
the cases of Barber vs. Lrwin, and Jones vs. Mercer, &e., 
&e., lately determined at Milledgeville, but as yet unpub- 


lished, we have virtually settled this question in favor of 


the relators. This is a mistake into which our brethren 
would not have fallen, had they heard or read the opinion 
in those cases. The question there, was the liability of the 
relators to service in the State militia, upon the call of the 
Governor. They claimed exemption upon the ground that 
they were in the service of the Confederate States, some as 

xempted, and others as detailed, agriculturists, under the 
tenth section of the act we have now before us. We re- 
garded them all as exempts, and, of course, not in the army; 
and further, that although exempted conditionally, they 
were not in the civil employment of the Confederate States, 
as officers or agents for the execution of constitutional fune- 
tions. For these reasons, we held them liable to the militia 
service of the State. There is one significant difference be- 
tween the posisions of the relators in dune cases and in these. 
The former highly prized their status, and were willing to 
givea consideration for it; whilst the latter have a decided 
repugnance to theirs, being unwilling to hold it for pay. 
The reason of this difference is, that the latter are, and the 
former are not, in the army. 
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(3.] It only remains that we consider the second question, 
viz: whether the proceedings in the cases of these relators 
were in conformity with the law. 

In Kaughman’s case, the return shows only, that he was 
enrolled, and assigned to duty in a hospital, and by the 
surgeon in charge, employed in baking bread for it. Brady, 
it appears, was simply “found fit for light duty,” and had 
been in camp four months without being assigned to any 
duty. The eighth section of the act, as has been seen, prou- 
vides that certain enumerated duties shall be performed by 
“persons within the ages of eighteen and forty-five years, 
and who, by a report of a board of army surgeons, shall be 
reported as unable to perform active service in the field, but 
capable of performing some of the above-named duties, 
specifying which.” In the cases before us, there is no evi- 
dence of a report by a board of army surgeons, and if we 
are to infer anything as to its existence, our inference must 
be that it was fatally vague. It was not enough to say of 
Kaughman, that he was capable of “hospital duty,” or of 
Brady, that he was fit for “light duty.” Such is not the 
language of the statute. If surgeons be permitted to con- 
strue the act so as to embrace all “light duties,” and if post, 
district, or department commanders, be then permitted to de- 
termine whatare “light duties,” it requires no gift of proph- 
ecy to foresee departures from the intention of the legisla- 
ture. This course of proceeding ignores the concluding 
words of the section, which we have italicised. There must 
be, in each case, a report of a board of army surgeons, 
affirming the capability of the conscript to perform some 
one, or more, of the duties named, and it must specify 
which of them. A man might be capable of performing 
the duty of a clerk, but not that of a guard or of a laborer. 
The duty of determining with precision his capability, is 
devolved upon army surgeons, as experts, and is a valuable 
protection to the conscript. 

It is matter of substance and not of form. We do not 
mean to say that the particular department, or still less, the 






















152 


SUPREME COURT OF GEORGIA. 


Alderman ys. Chester. 





precise locality of his employment, shall be embraced in the 
Surgeon’s report. These respect, not his capability of, but 
his assignment to, duty. But the kind of duty for which 
the person examined is fit, as whether for that of clerk, or 
guard, &c., &e., in any of the departments or situations 
named, must be specified in the report, and the assignment 
must conform to the specification. No other construction 
will give effect to the whole of the section. 

In these cases the law has not beeg obeyed. For that rea- 
son, we aftirm the judgment of the Court below; whilst we 
reverse it in so far as it rules the eighth section of the act 
entitled “ An act to raise forees to serve during the war,” 
approved Feb. 17th, 1864, unconstitutional. 


Saran ALDERMAN and Saran AtprerMAN, Admr’x. of John 
H. Martin, deceased, plaintiff in error, vs. WrirtAm Cuester, 
defendant in error. 


M. died intestate, leaving an estate of lands, negroes, and other personal property— 
no debts—his wife N., and his son M., and daughter A., all of age, his only heirs at law. 
There was noadministration. The three heirs got together, and at the request of the 
widow, agreed that the widow might select so much and such kind of the estate as 
she preferred, and keep and use it for her life ; and at her death, the whole to be divided 
equally between the two children, as their absolute property. Under this agreement, 
she took the largest and best part of the lands, negroes, and other personal property, 
and held, and enjoyed it unmolested during her life—a period of abuut 14 years. After 
her death, on bill filed by the other heirs to enforce this agreement: /Zeld— 

[1.] That, as to the personal property, the interest conveyed to the children of intestate 
by this agreement, no remainder, by parol, was created or attempted. 

{2.] That the agreement was not within the fifth clause of the 4th section of the statute 
of frauds, prohibiting agreements in parol that were not to be performed within one 
year from the making thereof; for the agreement might have been fully executed with- 
in the year, and consistently with the intentions of the parties. 

{3.] That the agreement, as to the real estate, was taken out of the statute of frauds by per 
formance, etc. 

{[4.] That the widow, by this agreement, had disposed of her interest in this unadminis- 

tered estate, and having received full compensation according to, and in terms of th 

agreement, she and those claiming under her were concluded by it. 
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Demurrer, decided by Judge Ricnuarp H. Crarx. In 
equity, in Decatur Superior Court.. April term, 1864. 





—_— 


William Martin, of Decatur county, died intestate, leav- 
ing as his only heirs at law, Nancy his widow, John H. his 
son, and Sarah his daughter, now Sarah Alderman. He 
left also a considerable estate, real and personal, and no eredi- © 
tors. 

On the first of May, 1845, some time after his death, the 
widow and children, at the suggestion of the former, entered 
into an agreement among themselves, the stipulations of 
which were, that the widow, in lieu of her interest under 
the law in the estate of her husband, should select such, and 
so much of the property, real and personal, as she might 
desire; and take therein, an estate for her life only, to use and 
enjoy the same, for that period, with remainder in fee to the 
two children. In pursuance of this agreement, she made 
her selection, taking two tracts of land, several negroes» 
some horses, hogs, cattle, farming utensils, furniture, ete., 
the best of each species of property, and such as suited her ; 
and the whole, in point of value, largely exceeding the 
share or interest the law would have given her in the estate. 
The property thus selected, she kept, held, and enjoyed, until 
her death, which took place in January 1859, withuut mo- 
lestation or interference from the children or either of them. 

In the mean time, however, to wit: on the 10th of March 
1847, she intermarried with William Chester. In contem- 

splation of this event, and six days before it took place, a 
written contract, under seal, was executed by and between 
Chester of the one part, and the widow and John H., one 
of the children, of the other part, by which Chester, in con- 
sideration of the contemplated marriage, covenanted and 
agreed that this property, (describing it, but making no al- 
lusion to the source from whence it came, or the mode by 
which it was acquired,) should be the separate property and 
estate of the widow, his intended wife, not subject to the 


payment of his debts, or to be sold or conveyed by him ; 
20 
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that the right and title thereof should vest in John H., as 
trustee, for her use and benefit ; and that she might dispose 
of it by will, to any person she might appoint, subject, how- 
ever, to be used by Chester during the coverture, and also 
during his natural life, for the mutual benefit and advantage 
of her and himself, with the consent and approbation of 
the trustee. The contract constituted John H. trustee, by 
the joint nomination and appointment of Chester and the 
widow, and it declared his acceptance of the trust. It 
moreover, authorized him, as trustee, to possess himself of, 
and to control the property in any manner he might deem 
most advantageous to her, during her natural life. 

The object of this contract was, on the ‘part both of Ches- 
ter and the widow, to protect the interest of John H. and 
his sister, the children of William Martin, in the property, 
as fixed by the previous family agreement. Chester knew 
of that agreement, and of the rights of the children under 
it, and well understood, at his marriage and before, that the 
marriage was to confer on him no part of the property— 
at least, nothing beyond the interest which the widow had 
in it for her life. And after the marriage, so long as his 
wiie lived, in managing the property, he conformed to the 
idea that the fee was not his, but belonged to the children. 

Sarah, one of the children, although informed before the 
marriage that marriage contract would be made, and af- 
terwards, that it had been made, was also informed that the 
remainder in the property would be, and was secured by 


the contract to her and her brother ; and she was kept in ig-, 


norance of the contrary, mainly by assurances from Ches- 
ter, himself, that such was the fact. Both the expressions 
and conduct of Chester, were such, on all occasions, as to 
induce her to believe that the original family agreement 
would be carried out in good faith by him, should he sur- 
vive his wife. But after his wife’s death, he refused to 
deliver up the property, on demand, saying that he had the 
legal advantage, and was determined to hold it, right or 
wrong. Sarah then examined into the matter, and, for the 
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first time, became aware of the true legal effect of the ante- 
nuptial contract. 

She thereupon, in her own right, and as administratrix of 
her brother, John H., who was dead, filed a bill in equity 
against Chester, returnable to the October Term, 1861, of 
Decatur Superior Court, alleging the foregoing facts, and 
praying for general relief, both in her individual and repre. 
sentative characters, and particularly that Chester be decreed 
to deliver up such of the property as she was entitled to in 
her own right, with its increase, and account for the profits 
of the same. 

The bill was demurred to on three grounds: First, tor 
want of equity; second, because the family agreement set 
up, was in parol, and, therefore, void; third, because the 
agreement was a will, and not being in writing and properly 
executed, was void. 

The Court sustained the demurrer on the first ground, and 
dismissed the bill, and this is the ruling complained of. 





Bowers, for the plaintiff in error, sent up his brief. 
No appearance for defendant. 
Lyon,.J. 


The only question in this case is, whether the agreement 
between the complainant and her intestate, John H. Martin, 
on the one hand, and Nancy, the widow of William Martin, 
deceased, and now the deceased wife of defendant, as set up 
in the bill, can be carried into effect without violating any 
rule of law? The Court below held that it could not, and 
‘dismissed the bill filed for that purpose. 

The case, was submitted to this Court without argument, 
and if we have failed to meet the theory on which the bill 
was filed, or that upon which the defence rested, our failure 
to do so, must be credited to that fact. We have had to de- 
pend alone on the investigations that we have been able to 








156 SUPREME COURT OF GEORGIA. 


Alderman vs. Chester. 








give the question, unaided by counsel, or a knowledge of the 
ground on which the decision of the Court below was placed. 
We always dislike to be placed in this situation, for the Court 
cannot always anticipate the views of counsel, or grasp a 
case in all its bearings until it is looked at from the stand point 
of counsel or the Court below. 

[1.] We are told that the Court below dismissed the bill, 
because the agreement set up by the bill, was an attempt to 
create a remainder in personalty by parol, and was void on 
that account, upon the rulings of this Court in Atrkpatrick 
vs. Davidson, 2 Kelly, 301. Maxwell vs. Harrison, 8 Ga., 
61. Yarbrough vs. West, 10 Ga., 471, and Booth vs. Terrell, 
16 Ga., 20. These cases certainly do establish the rule that 
a remainder in slaves, personal property, cannot be created 
by a verbal or parol gift. They go no further; and although 


this is the law of the land, and must be so regarded, I, 


speaking for my self only, doubt the soundness of the rule, 
because I cannot see any good veason for it. The old rule 
was, that a remainder could not be created in personalty, 
even by deed or will, but that rule has long ceased to exist, 
and this rule, which was founded on that rule, or grew out of 
it, ought to have passed away with it, or to be more accurate, 
should never have been made. If the estate or interest cre- 
ated in jthe thing be not obnoxious to the statute of frauds, 
it should not be declared void simply because it was a re- 
mainder. Almost every other species of interest or estate in 
personalty, that can be created by deed or will, can be by 
parol, and why not a remainder when not otherwise obnox- 
ious to other rules of law? This doubt of mine, however, 
has nothing to do with the interpretation we put upon this 
agreement, either in my own judgment or that of my 
associate. 

The agreement does not make an estate in remainder, and 
does not, consequently, fall within the rule of the cases 
cited, because the property about which this ditliculty arises 
—the personal assets of the unadministered and unrepre- 
sented estate of William Martin, deceased, did not belong 
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to the persons making the agreement in respect to its disposi- 

tion—that is, they did not have the legal title to them ; for 
personal assets do not descend and belong to the heir at how, 
but to the administrator, who alone can, at law, sell or dis- 
pose of them; therefore, any agreement that deus parties 
might make in respect to them, could not make an estate in 
remainder, or otherwise, that would be good at law. Their 
interest—that of these contracting parties—was not a legal, 
but an equitable one. Concede; however, that although 
these parties have not an estate good at law, in this personal 
estate, and, therefore, could not make a technical remainder 
on that account, still, in disposing of mere equitable inter- 
ests, if such an estate should be created, which, at law, would 
be void for conflict with its rules, such equitable estate, or 
interest, so created, would also be void for like reasons, 
which I do not admit, then, we say, that there is no remain- 
der, strictly and technically so-called, created by this 
agreement, whether considered as a legal estate, or as a mere 
equitable interest. I shall first dispose of the question as 
to the personal property; that as to the lands stands on a 
different footing, and must be tried by other rules. 

The fact that this estate, thus created, by this agrec- 
ment, in the complainants, is called by the parties in the 
same, and by the pleader in framing the bill, a remainder, 
does not make it one. The term is employed loosely, and in 
what Mr. Fearne calls a lax sense.—1 Fearne, Con. Rem., 
section 159 5 page 54. 

The pers sonal property in controversy, is the one-third part 
of William Martin’s estate that would have been appor- 
tioned to his widow as one of the three heirs at law of the 
deceased, and belonged to her absolutely, had there been a 
recular distribution under the statute, and the amount or 
parts of the shares of the other two heirs, in excess of the 
one-third of the estate, which she took and the others gave 
in consideration of her agreement that they might have the 
whole at her death, whenever that might happen. As to 
the excess over one-third, or that portion of the estate which 
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she, under the agreement, took, over and above one-third, 
and which, but for this agreement, would have been appor- 
tioned to and belonged to the complainants, there can be no 
remainder as to this part of the property, because it equita- 
bly belonged to the complainants, and was so treated in that 
arrangement, and now it returns to those who gave it. This 
is in the nature of a reversion, certainly not of a remainder; 
and a reverson by parol gift is not void, or has never been 
so decided in Georgia.—Booth vs. Terrell. 16 Geo., 20 
Such disposition of personal property, instead of being held 
void, is constantly sustained by the Court, as in cases of 
loans to children, and all other questions of like character. 
Then, as to the third, or that portion, of the personal property 
embraced in this agreement, and which equitably belonged 
to Mrs. Martin, there was no remainder created or at- 
tempted, for there was no particular estate carved out of it 
to support such remainder, and without which none can 
exist.—2 Blk. Com. 165. 2 Co. Litt. 126,49 a, wherea 
remainder is defined, most accurately and technically, to be 
“a residue in an estate in land depending upon a particular 
estate, and created together with the same.” Here the 
whole estate was disposed of, though the enjoyment was not 
to commence until after the death of Mrs. Martin. An 
estate created to commence at a distant period of time, 
without any intervening estate, is, therefore, properly no 
remainder; it is the whole of the gift, and not a residuary 
part. And such future estate can only be made of chattel 
interests, which were considered in the light of mere con- 
tracts, by the ancient law, (aymond 151,) to be executed 
either now or hereafter, as the contracting parties may agree, 
(2 Blk. Com., 165,) and that is this case. 

[2.] Another reason for the judgment of the Court below, 
has been assigned, and that is, that the agreement is obnox- 
ious to the fifth clause, fourth section of the statute of 
frauds, in that the agreement was not to be performed within 
the space of one year from the making thereof. We do not 
think that the agreement is obnoxious to that clause, or any 
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other, of the statute of frauds. The parties made no stipu- 
lation as to time, but the performance of the agreement 
depended upon a contingency that might have occurred 
within the year, and consistently with the understanding 
and rights of the parties. It is well settled that such agree- 
ments are not within the statute of frauds.—Fenton vs. Him- 
blers. 3 Burr. 1278; 1 Salk, 280; 1 Lord Raymond, 316 ; 
Brown on Statute of Frauds, section 272 to 279, and cases 
there cited. 

(3.] The agreement as to the real estate is taken out of 
the statute by part performance. Giving up the possession, 
use, and profits of the land by complainant, and the taking 
possession, and use thereof, by Mrs. Martin, during the 
whole term of her life, from the first of May, 1845, to some 
time in the year 1859, “all being done in pursuance of, and in 
contemplation of the contract,” and “unequivocally refer- 
ring to and resulting from the agreement,” must be held 
sufficient performance to authorize a Court of equity to 
decree a specific performance of the agreement.— Gilmore 
vs. Johnson; 14 Geo. 683; Black vs. Black 15; Geo. 445. 

The questions here argued are of very great importance 
and magnitude, requiring much more time and attention 
than I have thought proper to bestow on them in this con- 
nection. I have done but little more than to state the prin- 
ciples involved, and give the reasons, briefly, why the 
objections suggested do not control this agreement, and I 
think that I have succeeded. I was thus brief because I 
felt throughout the investigation, that although the argu- 
ment presented was conclusive, yet, that it was not the true 
ground on which to rest this case. 

[4.] Here are three persons having an equal and common 
interest in an undivided and unrepresented estate, consisting 
of lands and personal property. Their title does not come to 
them by deed or gift, but it is that which the law casts upon 
them as the legal distributees of this estate. They come to- 
gether for the purpose of amicably distributing the estate 
amongst themselves in such parts and proportions as they 
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choose to agree upon, as they have a right to do, and as it 
has been asserted time and time again by the Courts, they 
will be protected in. Indeed, such family and friendly set. 
tlement and distribution of estates, without the aid of an ad- 
ministration, by persons of full age, are greatly favored by 
the Courts, because they save expense, prevent family feuds 
and dissensions, and put the parties interested speedily in 
possession and enjoyment of their rights. The widow, feel- 
ing that one-third of the estate would not give her such sup- 
port and maintenance as she desired, or for some other equally 
good and sufficient reason, proposes to her step-son and 
daughter, that if they will permit her to take such parts and 
as much of the real and personal estate as she prefers, and 
keep and use it for her life-time, that then the whole estate— 
that which she selects, as well as that which she does not— 
shall go to them, to be equally divided between them as their 
absolute property. They accept her proposition and the 
agreement is concluded. The widow, in persuance of this 
agreement, takes the best lands, the best negroes, the best 
stock, and the best, or choice, of every thing, and much the 
larger part; to all of which complainants, on the faith of the 
agreement, consent ; and she, in further performance of the 
agreement, for fourteen years retains and enjoys to the full- 
est extent, this large and undue proportion of the estate, and 
without let or hindrance by her co-distributees, and solely 
on the faith of this agreement. Now what objection can 
there be to the execution of this most equitable and favorable 
arrangement, at least for the widow? What has the doc- 
trine of remainder, or the statute of frauds and perjuries, to do 
with the matter? I have shown they do not control it, but 
if they did, instead of preventing fraud, and being used for 
the benefit and security of the rights of parties, these impor 
tant rules of law would be, in such cases as this, mere instru- 
ments to cover and protect the grossest of frauds, and to vio- 
late and defeat the rights of persons as arranged and agreed 
upon by thems:ives, according to their own wishes and in fur: 
therance of what they believed, and no doubt was, the best 
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interest of all the parties. But they—these rules of law—in 
my judgment, not only do not control, but they have nothing 
whatever to do with the execution or defeat of this agree- 
ment. The title to this property was not cast upon the par- 
ties to this agreement by law, on the death of its owner. 
Certain substantial formalities, such as administration, dis- 
tribution, apportionment, or partition, were necessary before 
they, or either, were clothed with a complete title. Still, 
they possessed a substantial interest therein, the right to the 
one-third part thereof by each, through, and by this ma- 
chinery of the law for transferring the legal title from, and 
out of, the intestate into them. The widow, however, desires 
a different interest or estate than that which the law would 
give her, and her co-heirs, to oblige and gratify her wishes, or 
because they preferred a different interest themselves than 
the law would give them, consent that she may take a dif- 
ferent estate—that is, a life estate in a larger and better por- 
tion of the estate than one-third, and she takes and enjoys 
that other and different estate, in lieu of the one which the 
law gave her. Is there any rule of law that prohibited her 
from so doing? She was sud juris, capable of judging what 
was to her interest and what was not, and having acted, is 
she not concluded thereby? We think so, most unquestiona- 
bly. She had an interest in an undivided, unrepresented 
estate, and proposed to sell out that interest to her co-heirs ; 
they accept the proposition, buy her interest, pay her for it ; 
she receives and enjoys the compensation, and now that the 
whole is done and past, shall her representatives repudiate 
her agreement? Wethinknot. On the contrary, we think 
that they are absolutely concluded. 
21 
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Cobb vs. Bl: ick, 


Jacon L. Coss, plaintiff in errer, vs. E. M. Brack, defend- 
ant in error. 


{1.] A Judge of the Superior Court having, in vacation, appointed a receiver to take 
possession of any fund, or property, in litigation, may, in vacation, enforce the delivery 
of such fund or property to the receiver, by attaching and imprisoning any party refusing 
obedience to his order. 

[2.] The fifth specification, under section 242, of the Code, is applicable only to the 
punishment for contempt by a¢ts done ; it is inapplicable to attachment and imprison- 
ment for contempt in refusing to do an act required by order or decree of a Court, in 
furtherance of justice, and as part of the remedy in a suit pending. 


Habeas Corpus. Decided by Judge Joux.T. Crarkn, at 
Chambers, January 1865. 


In Equity, in Randolph Superior Court, there was pend- 
ing a bill for account, ete., in favor of Morris vs. Cobb and 
another. On the fifth of July 1864, the Judge of the Supe- 
rior Court passed an order appointing one Emmerson a 
receiver, to receive and hold, subject to future direction, the 
ne which this bill put in litigation. The same order 
required Cobb to turn over the property to the receiver 
within ten days after service of the order. On the twenty- 
fifth of August, the Judge passed another order, increasing 
the receiver’s bond, and requiring that thereupon the defend- 
ant, Cobb, should turn over that portion of the property 
which still remained in his possession. 

On the second of September, at Chambers, the same 
Judge granted a rule nzsz, calling upon Cobb to show cause 
before him ¢nstanter, why he should not be attached for con- 
tempt, because of his refusal to turn over to the Receiver, 
in pursuance of these orders, certain cotton, promissory 
notes, negroes, and money, described in the bill, and partic- 
ularly specified in the rule nisi. To this rule Cobb made 
answer, in writing, that he had not, on that day, seen the 
Receiver; that the Receiver had not, on that day, demanded 
the things specified in the rule; that Cobb had not, on that 
day, refused to deliver them to the Receiver in person; and 
that, as he believed, he had not had any conversation with 
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the Receiver since the latter and his securities had entered 
into the required bond on the day preceding. 

Thereupon, after hearing argument, the Judge, on the 
same day, made the rule absolute, at Chambers, and ordered 
an attachment to issue forthwith against Cobb, for contempt. 
The attachment was then issued by the Judge himself, as 
follows : 

“State of Georgia, ) To all and singular the Sheriffs and 
Stewart County. j Constables of said State. 

“You are hereby commanded to seize the body of Jacob 
L. Cobb, of Randolph county, this day duly convicted before 
me of contempt, in the disobedience to our order requiring 
him to turn over to the Receiver appointed by our order, in 
the bill now pending in said county of Randolph, in favor 
of James Morris vs. said Cobb and one H. J. Sprayberry, 
the property in dispute in said cause, as in said bill described ; 
and him, the said Cobb, to convey to, and confine in the 
common jail of said county of Randolph, then and there to 
be kept without bail or main-prize, until he shall deliver to 
said Receiver, viz: Caleb J. Emmerson, the property still 
withheld by him, as set forth in the rule 22s¢ for a contempt 
this day issued by us in said cause agairst said Cobb, and 
in said bill described. 

“ Herein fail not, under the penalty of the law. Witness 
mj official signature, this September 2d, 1864. 

Joun T. Crarke, J. 8. C. P. C.” 

Upon this attachment Cobb was arrested, the day after its 
date, and placed in the custody of Black, the defendant in 
error, jailor of Randolph county. 

After remaining in jail until the 2d of January 1865, he 
applied on that day to Judge Clarke for a writ of habeas 
corpus, alleging in his petition, that Black, the jailor, held 
him unlawfully in prison, because the Judge, in the proceed- 
ings just recited, had not only transcended the powers con- 
ferred on him as a Judge in vacation, but had exceeded the 
jurisdiction of even the Superior Court in term time, in the 
length of the imprisonment imposed. To the petition was 
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annexed a copy of the rule nzsz, and of all the proceedings 
thereon, down to the return of the arresting officer. 


The writ was granted ; and the jailor produced the body , 


of the petitioner, and returned as the cause of his detention, 
the attachment described above. 

At the hearing, which took place before Judge Clarke on 
the 13th of January, counsel for the petitioner urged that 
the Judge of the Superior Court could not originate at 
chambers a rule nzs¢ to punish a party for an alleged con- 
tempt touching a previous order made by the Judge in va- 
cation ; that the Superior Court in term time, and it alone, 
could enforce obedience to such an order as that passed by 
the Judge, “out of Court,” on the 5th of July 1864; that 
the Judge, in granting the rule nzsz, rendering judgment 
thereon, issuing the attachment, and causing Cobb to be ar- 
rested and imprisoned, transcended the powers conferred on 
a Judge of the Superior Court; and that, as to the length 
of the imprisonment, the jurisdiction of even the Superior 
Court in term time had been exceeded. 

These positions the presiding Judge over-ruled, and gave 
judgment remanding Cobb to the custody of the jailor ; and 
counsel for Cobb excepted. 


B. Uinr, representing Worritt and Wimesgrzy, for plaintiff 
in error. 


Pratt, for defendant. 
By the Court.—Junxuys, J. delivering the opinion. 


The motion before the Court below was to discharge the 
relator from his imprisonment for contempt, and two grounds 
were urged in support of it. 

1. That the order for attachment had been issued in va- 
cation, whereas, the Judges of the Superior Courts have au- 
thority to make such orders only in term time. 2. That the 
Judge in this case exceeded his authority by prolonging the 
imprisonment beyond twenty days. 
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[1.] Section 271 of the code provides that “ When any 
fund or property may be in litigation, and the rights of 
either or both parties cannot be otherwise fully protected, 
or when there may be a fund or property having no one to 
manage it, a receiver of the same may be appointed (on a 
case made) by the Judge of the Superior Court, having ju- 
risdiction thereof, either in term time or vacation, and such 
receiver is an officer of said Court.” The authority is here 
given in express terms to make such appointment in vacation, 
where the rights of a party litigant cannot be otherwise 
fully protected. It is not denied that a proper case was 
made, nor that the necessity of the appointment for the pro- 
tection of complainant’s rights was shown, in due form, to 
the Judge, nor indeed, that under the circumstances the ap- 
pointment of a receiver was properly madein vacation. The 
exception is taken to the attachment of the defendant below 
for contempt, in refusing to deliver the assets in question to 
the receiver appointed—to the doing of that which alone 
could give effect to the order in chambers expressly autho- 
rized. Attachment and imprisonment of the person is the 
process by which Courts of equity enforce obedience to 
orders or decrees, requiring an act to be done by a party 
over whom they have acquired jurisdiction. The authority 
to appoint a receiver in vacation is given because necessary 
to the protection of the rights of the party. That appoint- 
ment will be unavailing, unless the assets in dispute be 
promptly delivered to the receiver. Such delivery cannot 
be enforced without attachment in vacation, in case of dis- 
obedience. In this view we should have no difficulty in 
holding that the power to attach followed, as an incident, 
the power to appoint in vacation, if there were no other pro- 
vision of law in the premises. But this is not all. Section 
242 defines the powers of the “Superior Courts,” and sec- 
tion 243 those of “the Judges of the Superior Courts ”—the 
former having reference to jurisdiction in term time, and the 
latter in vacation. The 4th specification under the latter, em- 
powers the Judges “to perform any and all acts required of 
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them at chambers,” and the 5th “to exercise all powers 
necessarily appertaining to their jurisdictions.” Now, the 
act, in this case, “ required” of the Judge below, “ at cham- 
bers,” was the placing of the assets in dispute in the hands 
of a receiver, and the defendant having proved refractory, 
the power of attaching and imprisoning, to compel obedi- 
ence, “necessarily appertained to his jurisdiction.” 

Again, title V. chapter I. of the code, in section 200, pro- 
vides that, “ every Court has power to compel obedience to its 
judgments, orders, and process, and to the orders of a Judge 
out of Court, in an action or proceeding therein.” These 
provisions, we think, fully sustain the action of the Court. 

[2.] It is attempted to prove that the Judge exceeded his 
power in prolonging the imprisonment beyond twenty days, 
by reference to sections 4902, 4593, and 242, (specification 5.) 
Those provisions of law refer to attachments for contempt 
which are simply punitive. They apply where an act has 
been done which has disturbed the regular proccedings of 
the Court, or resisted its authority, or reflected contempt 
uponit. To prevent a repetition of the offence, and to deter 
others from its commission in future, the power of inflicting 
summary punishment is given to Courts. The act has been 
done, and when the punishment shall have been inflicted, the 
whole matter is atan end. These are the cases in which the 
power of fining is limited to two hundred dollars, and of im- 
prisoning to twenty days. But there are cases, and such is 
the present, wherein the process of attachment is remedial. 
The Court orders or decress that a party, regularly before it, 
do a certain act necessary to the administration of justice, 
according to law, and the party refuses todo it. As theonly 
means of compelling obedience and furthering the adminis- 
tration of justice, Courts, in such cases, have power to im- 
prison the refractory party until he shall obey the precept. 
A party may be practicing a scheme of fraud, involving mil- 
lions of dollars, to the accomplishment of which, the continu- 
ed possession of certain assets, or papers, or books of account 
is necessary. The mind of the Chancellor having jurisdiction 
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over him, in a case pending, being properly informed, 
and his conscience satistied, he requires the delivery of the 
assets, books, or papers to,a receiver appointed, on pain of 
attachment for contempt. But if the extreme consequence 
of the attachment be a fine of two hundred dollars and im- 
prisopment for twenty days, what prospect is there that he 
will forego the anticipated rich harvest of fraud, rather than 
suffer these light inflictions? Such a limitation of the power 
would operate rather as a license to, than a prevention of 
fraud. ‘The power of imprisonment, to be effectual, must be 
coextensive with the contumacy of the wrong-doer. The 
object, in this case, is not to punish for an act done, in con- 
tempt of the Court, but to compel the doing of an act neces- 
sary to the administration of justice. To apply the 5th speci- 
fication of section 242 to the latter power would render it 
nugatory. To restrict its application to the former power 
gives it a salutary and rational operation, and we, therefore, 
adopt that construction. 
The judgment below is affirmed. 


Ricuarp Rox, casual ejector, and James H. Cowart, tenant 
in possession, plaintiffs in error, vs. Joun Dor, on the 
demise of Henry Wirr1Ams and Drewry, WitrtaMs, defend- 
ants in error. 


[1.] Plaintiff in Ejectment derives title from W., by deed of gift, which has been lost. 
Defendant, from same person, by devise. On the trial: Held, that the declarations of 
W., that he had given the land to plaintiff: that it was his, ete.; that the plaintiff, with 
the knowledge of W., took possession of the land, cultivated, rented it out, etc., not to 
be irrelevant. 

[2.] That a judgment of the Court establishing copy deed, in lieu of lost original, in a 
proceeding against the heirs at law of the grantor, is not conclusive against third per- 
sons who claim title to the land as devisees of W., and who were not his heirs at law, 
hora part of them, and who had no notice of the proceeding. 
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Ejectment in Twiggs Superior Court, tried before Judge 
Locurane, March Term, 1864. 


This was an action of ejectment by Doe, upon the several 
demises of Henry Williams and Drewry Williams, against 
Roe, casual ejector, and Cowart, tenant in possession, for the 
recovery of a fractional lot of land, lying on the Ocmulgee 
river, in the twenty-eighth district of originally Wilkinson, 
now Twiggs county, and described in the declaration as 
number 194, containing 196 acres, and known as the “ Daw- 
son or Lewis” fraction. 

The case was first tried on the appeal, in 1858, and a ver- 
dict was rendered for the defendant. A new trial was 
ordered by the Supreme Court.—27 Ga. 2. 187. 

At March Term, 1864, the case was tried again, when the 
plaintiff amended the declaration by striking out 194 as the 
number of the fraction, and inserting 216; and to the 
declaration, as thus amended, the defendant pleaded the 
Statute of limitations. 

Both parties set up title under Drewry Williams; the 
plaintiff claiming to hold by a deed of gift made from Drewry 
to Henry Williams, in 1826; and the defendant, under a 
devise in the last will of Drewry Williams, to the children of 
Redding Rutland and the testator’s daughter, Polly [ut- 
land, which Will was executed in 1835, and admitted to 
probate in 1837. A deed was read in evidence from these 
devises to Cowart, the defendant, dated July 10th, 1854. 

Much testimony, on both sides, was submitted to the 
jury, upon which no point was made; but to the admission 
of the evidence of two of the plaintiff’s witnesses, Durden 
and William Williams, the defendant objected on the ground 
of irrelevancy. The objection was overruled by the Court, 
and this is the first error assigned. 

Durden’s evidence was in answer to interrogatories descri- 
bing the land as follows: “A fractional lot of land, in 
Twiggs county, containing about one hundred and ninety 
acres of swamp land, and known as the Dawson or Lewis 
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fraction and number 194, on the Ocmulgee river, and in 
the three hundred and twenty-second district, Georgia Mili- 
tia.” 

The witness answered in substance, thus:: “I know a 
fractional lot of land in Twiggs county, lying in the river 
swamp, on the Ocmulgee, formerly belonging to Drewry Wil- 
liams. Drewry Williams told methatif I wanted to buy it, 
I must go to his son Henry; that he had given it tohim. I 
know it as the Williams fraction, but do not recollect the 
number or district—have heard James H. Cowart say that 
he was in possession of it—do not know how long he has 
been in possession, but think about three years. I proposed 
to buy the lower lot, or fraction, from Drewry Williams, and 
he told me that he had given the two fractions to his sons 
Henry and William. This conversation took place after 
Drewry moved to Florida, and while he was back on business. ° 
Cowart told me he bought said land from Rutland’s heirs, and 
that it was willed to them by Drewry Williams. He 
acknowledged that the fraction he was in possession of, was 
the land Henry Williams claimed. I know nothing about 
the number or district.” 

The evidence of the witness William Williams, was also 
in answer to Interrogatories, and was substantially as fol- 
lows: “In 1827, our father, Drewry Williams, made a divi- 
sion of his property among his children. He gave to my 
brother Henry certain negroes and two lots of land, one 
known as the Rutland land, and the other as the Lewis and 
Dawson fraction; the numbers I do not know, but the 
lands are in Twiggs county, and known as the lands formerly 
belonging to Drewry Williams. The Rutland lot is an 
upland lot. * * * * The other is a fraction on the 
Ocmulgee river. It formerly belonged to Daniel Lewis; 
was sold by Lewis to Dawson, and, as well as I recollet, was 
sold at Sheriff’s sale, as the property of Dawson, and pur- 
chased by Drewry Williams. I was not present at the divi- 


sion, nor did I ever sce any title passed from our father to 
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Henry; but father informed me that he gave these lands to 

Henry, and the latter, with father’s knowledge, went into 
possession of them and cultivated them in 1828. In 1899 
I rented the land, as the property of Henry, to Reason D, 
Bealle, of Macon. This was known to our father, and he 
claimed no right to the rent, nor pretended to exercise any 
ownership over the premises. I know Henry was in posses- 
sion of these lands in 1828, and I heard our father say he 
had given them to him.” The witness also described the 
boundaries of the lands, and annexed to his answers a dia- 
gram showing their situation. 

The plaintiff introduced in evidence an established copy 
of a deed of gift from Drewry to Henry Williams, dated 
December 1st 1826, and conveying, as it was contended, the 
premises in dispute. This copy was established by a judg- 
ment of the Superior Court of Twiggs county, rendered at 
April term 1848, upon a rule nist, granted by the Court at 
the previous October term, calling upon “the heirs at law” 
of Drewry Williams to show cause why such copy should 
not be established in lieu of the original, alleged to be lost. 
Both this rule nzsz? and the judgment thereon, were intro- 
duced with the copy deed. The judgment recited that the 
rule nis? had been served upon all the heirs ; but among the 
indorsements of service upon the rule itself, there was, as to 
Mary Howell, one of the heirs, no entry except the follow- 
ing: “October 15th 1847, service of within rule is heveby 
acknowledged by Samuel and Mary Howell.” There was 
no evidence aliunde that Mary Howell had, in fact, been 
served, and it was proven that she could not write, but uni- 
formly made her mark. 

This Mary Howell was the person described in the will as 
Polly Rutland, the testator’s daughter. 

There was no evidence whatever of any service of the rule 
nisi upon the children of Redding and Polly Rutland, or of 
any notice to them of the proceeding. 

The Court charged the jury that Mary Howell, the children 
of Redding and Polly Rutland, and Cowart, the defendant, 
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were all concluded by the judgment establishing the copy 
deed, and that in the present action, the copy was to be 
regarded by the jury as the deed vf Drewry Williams. This 
charge is the second error assigned in the bill of exceptions. 


B. Hit, for plaintiff in error. 
Por, for the defendant. 
Lyon, J. 


Two questions are made by this record: 

1st. The admission by the Court, as evidence, of the dec- 
larations of Drewry Williams, deceased, the former owner of 
the premises in dispute, and from whom both titles are de- 
rived, that he had given the land to Henry Williams, the 
plaintiff, that the land belonged to him, that there was a di- 
vision by said Drewry Williams of his property among his 
children, in which this land, with other property, fell to the 
plaintiff ; the statements of the witnesses, that Drewry Wil- 
liams gave the land to his son Henry, that Henry with his 
father’s knowledge, took possession of the land, cultivated it, 
and rented it out as his, ete., ete. 

2d. The charge of the Court to the jury, that Mary How- 
ell, and the children of Redding and Polly Rutland, and 
Cowart, the defendant, who claims his title through these 
persons, were all concluded by the judgment establishing the 
copy deed, and that in the present action, the copy was to be 
regarded by thejury as the deed of Drewry Williams. 

(1.] Wethink the first objection, that to the evidence on the 
ground of its irrelevancy, was properly overruled. Whether 
Drewry Williams did, in fact, give this land to his son Hen- 
ry, was the real issue before the Court, and to that issue, this 
evidence was strictly relevant. We do not mean to say, for 
we do not so believe, that the evidence by itself was sufficient 
to establish the fact, but it certainly shows an intention, at. 
least, to give the land. It is claimed that this intention was 
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perfected by a deed, but that this deed has been lost, and 
other. evidence of the fact of the gift is necessary. Now, as 
the intention is here manifested, other very slight evidence 
might be sufficient to satisfy the jury that the gift was com- 
pleted. We do not say that it will, nor do we say any thing 
for the purpose of affecting the issue. What we do say is, that 
these declarations, upon this issue, are admissible to the jury 
to be considered by them. 

[2.] Then as to the other objection—that to the charge of 
the Court. This, we think, was well taken. The defendant 
derives his title to the land from the children of Redding 
and Polly Rutland, and they, under a devise from Drewry 
Williams directly to them. The proceeding to establish the 
copy deed in lieu of the lost original, in Twiggs Superior 
Court, was against the heirs at law of Drewry Williams. 
The children of Redding and Polly Rutland, from whom 
defendant derived his title, were not the heirs at law of 
Drewry Williams, nor a part of them. Their mother, Mary 
Howell, or Polly Rutland, was one of them, and so was the 
plaintiff Henry Williams, the movant of that proceeding. 
These persons, the children of Polly Rutland, did not ac- 
quire title as heirs at law, but as devisees under the will of 
their grandfather. They were the persons interested, and to 
be affected by the proceeding. Yet they were no parties 
thereto, nor was any one else who was interested in defeat- 
ing the judgment. These parties were not served with no- 
tice of the proceeding which was to defeat their title. They, 
on that question, have had no day in Court, and how then 
can it be said that they are concluded by it? To have given 
the Court jurisdiction as to these persons, it was necessary 
that they should have been made parties and served. As 
this was not done, they were not concluded. ogers vs. 
Evans, 8 Ga., 148 ; Towns vs. Springer 9 Ga., 130 ; Mobley 
vx. Mobley, 9 Ga., 247, et passim. 

When this case was before this Court at first, it was the 
impression that the children of Polly Rutland were either 
before the Court or had such notice of the proceeding as 
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enabled them to defend, ete. But that was not true. The 
proceeding not only was not against them, but they had no 
notice of it. Their mother, Mary Howell, and one of the 
heirs at law, does not seem to have had any notice; but if she 
had, that could not have been a notice tothe children, they be- 
ing of age and capable of speaking and acting for themselves. 

The decision then pronounced by Judge McDonald, must 
be understood as being made under that impression.—Scee 
Williams vs. Cowart, 27 Ga., 187. The Judge of the Court 
below was evidently misled by that opinion. 


Tat Governor, for the use of Joun Rurnerrorn, plaintiff in 
error, vs. Joun Raxrey and his securities, defendants in 
error. 


Where a Sheriff collects money on a fi. fa. it is his duty to pay it over to the Attorney of 
record, and it is the duty of such attorney to compel him todo so. If the attorney 
neglect to compel payment by the Sheriff within a reasonable time, he becomes per- 
sonally responsible to his client; and if, upon demand, he pay the sum so collected to 
his client, he has a remedy by action on the Sheriff's bond, under the judiciary act of 
1799. 


Case on Sheriff’s bond. Decision by Judge Locuranr. 
In Twiggs Superior Court. March Term, 1863. 


Rutherford, as an attornev at law, received from Brown's 
administratrix for collection, a note on Parker, and gave 
out his receipt for the same. He put the note in suit in 
Bibb Inferior Court, and the result was a ji. fa. in favor of 
his client for principal, interest, and cost. 

Raley, as Sheriff of Twiggs county, collected the whole 
amount of the fi. fa., as was shown by his receipt thereon 
signed officially, and dated August 21st, 1856. 

Rutherford, in the latter part of the year 1859, on final 
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settlement with his client’s successor, Brown’s administrator 
de bonis non, paid up the principal and interest of the ji. fu, 
taking from the administrator de bonis non an obligation to 
refund, in case it should afterwards appear that the proceeds 
of the ji. fa. had already been accounted for to Brown’s 
estate; the obligation reciting that it was not then shown 
that either Raley the Sheriff, or Rutherford the attorney, 
had previously paid over the money. Rutherford then, to 
the March term 1860, of Twiggs Superior Court, brought, 
in the name of the Governor for his use, an action on the 
ease upon the Sherifi’s bond. The declaration alleged a 
breach of the bond, to Rutherford’s injury, by the de- 
fault of the Sheriff in not paying over to the plaintiff in 
ji. fa., or to her attorney, the money collected and receipted 
for as above specified. 

There was, as to Raley himself, a return of on est cnventus, 
and the suit proceeded against his securities alone. These 
pleaded to the action: 1st, Wil debet ; 2d, That they were 
discharged by the neglect of the plaintiff to demand the money 
of the Sheriff, their principal, for some two or three years 
after the right of action accrued; and 3d, That if the plain- 
tiff had been vigilant, neither he nor they would have been 
injured ; because the Sheriff, their principal, up to the time 
when he left the State, some two years or more after the 
right of action accrued, was perfectly good and solvent. 

The cause came up for trial, on the appeal, at the March 
term 1863, of Twiggs Superior Court, when it was admitted 
that the plaintiff had receipted for the note upon which the 
ji. fa. was founded, expressing in the receipt that the note 
was taken for collection. The plaintiff gave in evidence the 
Sheriff’s bond, the 7. fa. with the Sheriff’s receipt thereon, 
the fact of payment by the plaintiff to Brown’s administra- 
tor de bonis non, with the written instrument containing the 
terms of that settlement as above set forth. He also proved 
that he had been the general attorney of the plaintiff in ji 
fa. Ilere the plaintiff closed his case, and the defendants 
moved for a nonsuit; or, to follow the record more closely, 


mi 


no 
in 

th 
ex 
ne 








MACON, MARCH TERM, 1865. 


The Governor vs. Raley. 


175 





they moved, in substance, for a nonsuit, by objecting to the 
plaintiff's right to recover, urging mainly a want of privity 
between him and the defendants. The Court, after hearing 
argument, held, not only that there was no privity, but 
that Rutherford, in paying the amount of the ji. fa., acted 
from a nice sense of professional honor, and that admitting 
his liability, the measure of damages which the plaintiff in 
ji. fa. could have recovered against him for negligence, was 
not necessarily the amount of the judgment; also, that un- 
der the facts of the case, he, Rutherford, had no right to 
maintain this action against the Sheriff’s securities. 

The Court, though declining to order a nonsuit, an- 
nounced that the substance of this decision would be given 
in charge to the jury as the law of the case; whereupon, 
the plaintiff submitted to a nonsuit, and brought his bill of 
exceptions, alleging that the decision of the Court was erro- 
neous. 


torHeRFoRD and E. A. Nisser, for plaintiff in error. 
No appearance for defendant. 
By the Court.—JeEnxtns, J. delivering the opinion. 


The Court below held that the plaintiff could not recover : 
Ist, Because there was no privity between him and the de- 
fendants ; 2d, That the amount paid by Rutherford, or which 
might have been recovered against him by his client for 
negligence, was not a proper measure of damages in this 
case; 3d, Because Rutherford has no right to maintain this 
action against the sheriff’s securities. 

[1.] As regards the question of privity, it may be said that 
the parties to the record, plaintiff and defendants, are the 
obligee and the obligors of the bond upon which the suit is 
instituted, and that, therefore, in a strictly technical point 
of view, there is no lack of privity. But the nominal plain- 
tiff has no interest in the suit—merely sues for the use of 
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Rutherford, who is to be benefited by the recovery. The 
question then is, as to privity between the usee and the de- 
fendants. The instrument upon which this action is founded 
is an official bond—a sheriff’s bond. The principal and his 
sureties thereby bind themselves to the Chief Magistrate of 
the State, in a penal sum, for the faithful discharge by the 
former, cf his official duties. Itis a statutory bond, and to the 
statute we must look to ascertain the legal consequences 
resulting to the obligors, from its execution and delivery. 
This bond was required by the 46th section of the Judiciary 
Act of 1799.—T7. R. L. Cobb’s Digest, 575. 

That section provides that the Sheriff’s “ bond shall remain 
in the office of the Clerk of the Superior Court of such county, 
(the county for which the Sheriff is commissioned,) and may 
be sued for by order of the said Court, for the satisfaction of 
the public or persons aggrieved by the misconduct of the 
Sheriff or his deputy.” This statute gives a right of action 
upon the bond to any person so aggrieved. All, then, that 
the usee in such an action is required to prove is: 1st, That 
the Sheriff had been guilty of misconduct ; 2d, That he has 
been thereby aggrieved ; and 3d, The amount of injury he 
has sustained. This proof being made, the statute supplies 
the privity by giving the right of action. 

The misconduct of the Sheriff is established by the proof 
that he collected the sum of money due upon afi fa in favor 
of Brown’s administrator vs. Parker, and failed to pay it 
over to the plaintiff or his attorney. In Thompson vs. The 
Central Bank of Georgia, 9 Ga., 417, this Court held that 
“Tt is part of the business of his office to collect and pay over 
money. When the money comes into his hands, the law im- 
plies a promise to pay it to the plaintiff, and upon that 
promise an action will lie. No demand was necessary.” It 
will scarcely be questioned that the plaintiff in the execu- 
tion under which the money was collected, had he not been 
otherwise satisfied, might have recovered upon this evidence. 

But how does a right of action acerue to Rutherford? He 
was the attorney of record in the judgment by virtue of 
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vhich the money was collected. He stood between the 
laintiff in execution and the Sheriff. It was his duty to 
compel the Sheriff to pay over the money to him or to the 
plaintiff. is neglect to do so within a reasonable time, 
made him liable to respond to his client for the sum collected 
by the Sheriff—Wesbet vs. Lawson, 1 Ga., 281. 

This responsibility was enforced upon him by the plain- 
tiff’s demand. He did not abide a suit. He knew his lia- 
bility and met it like an honorable attorney. He paid the 
money to his client. To this payment he became liable by 
the misconduct of the Sheriff, and he, therefore, was aggriev- 
ed by it. He did no more than his duty—than the law 
would have compelled him to do—but the doing it, transfer- 
red the grievance from his client to himself. And if that 
grievance would have given a right of action to his client 
before payment by him, why not to him, after such payment ? 

9.| We see no force in the point as to the measure of 
damages. “The amount of the debt is, prima facie, the 
measure ot damages.”—17 Ga., 632. It may be “The ac- 
tual loss of the parties injured.”—Jdid., 632-3. Rutherford 
should have responded to his client for the amount collected 
by the Sheriff, with interest, and this would be the measure 
of his damage. 

[3.] If Rutherford had a right of action against the Sheriff, 
he had also against his securities, for they, by their bond, 
made themselves responsible for the misconduct of their 
principal. 

We, therefore, reverse the judgment of the Court below, 
and order the nonsuié set aside. 

23 
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Smith va. Green, ete. a 
Srepnen R. Sarrn, plaintiff in error, vs. Joun M. Gregy 
and Wm. F. Posrer1, defendants in exror. 


S. sued out a distress warrant against G., for one hundred and seventy-five dollars, 
which was levied; no counter-affidavit was filed. Subsequently, 8S. filed a declaration 
on same in the Inferior Court; pending that, he sued out summons of garnishment 
against P., who failed to answer, and judgment was given against G. on declaration so 
filed, and against P.on summons of garnishment: Weld, that both judgments were 
void for want of jurisdiction in the Inferior Court, and should have been so declared on 
motion. 


Yertiorart in Houston Superior Court. Decided by Judge 
LocHRANE at October Term, 1862. 


On the tirst of January 1858, on the affidavit of Smith, a 
distress warrant for rent was issued in his favor against 
Green, by a Justice of the Peace of Houston county. The 
warrant, on its face, was made returnable to the Inferior 
Court. It was for one hundred and seventy-five dollars 
besides interest ; and was levied, the same day, upon a piano. 
The record shows no disposition of that levy; nor does it 
appear that any affidavit was interposed by Green to con- 
trovert the amount claimed to be due, or to arrest, for any 
cause, the collection of the money. 

The record contains a copy of a declaration, and of a 
verdict and judgment, as follows: 

“Georgia, | Houston Superior Court, January Term, 
Houston County, | 1858. 

“The petition of Stephen R. Smith, plaintiff in distress 
warrant, showeth that John M. Green is indebted to him in 
the sum of one hundred and seventy-five dollars, for house 
rent, as set forth in bill of particulars hereunto annexed. 

Tuos. D. Kina, plaintiff’s Att’y. 
“John M. Green Dr. to Stephen R. Smith. 
1857. To house rent for the year................ S175 00 

“We, the Jury, find for plaintiff one hundred and seventy- 
five dollars, and interest thereon from January last, 1858. 

“W. R. Braceweit, Foreman. 

* Whereupon, it is considered and adjudged by the Court, 

that plaintiff do recover of defendant for his principal debt, 
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the sum of $175 00, and interest thereon from the first day 
of January 1858, and the further sum of $18 00 for his 
costs in this behalf expended. 

Tuos. D. Kine, plaintiff’s Att’y.” 

To this declaration no process was attached; nor was 
there any return of service, nor any entry of the fact or 
date of filing it. Nor is there in the record anything to 
show at what time the verdict was rendered, or the judg- 
ment entered up, except that the petition for certiorari alleges . 
that the verdict was signed at the July Term, 1861, and the 
judgment entered afterwards. 

On the twentieth of October, 1860, King, as attorney at 
law for Smith, made affidavit that Green was indebted to 
deponent in the sum of one hundred and seventy-five dollars, 
for house —, for which suit was then pending in the Inferior 
Court of Houston county; and that he apprehended the 
loss of the whole, or some part thereof, unless garnishment 
issued in his behalf. He also, in the name of Smith, entered 
into bond in the form prescribed in cases of garnishment, 
with security; the condition of the bond reciting, that Smith 
had that day prayed process of garnishment in a suit then 
pending in the Inferior Court by distress warrant, etc. The 
Sheriff returned on the affidavit, that he had, on the twenty- 
fourth of October 1860, served Postell with summons of 
garnishment. 

At July Term, 1861, the Inferior Court passed an order 
that judgment be entered up against Postell, for the princi- 
pal, interest, and costs of the distress warrant; the order 
reciting, that he had been served with summons of garnish- 
ment, returnable to the previous January Term, at the 
instance of Smith, plaintiff in distress warrant, against 
Green, and had failed to answer. Judgment was accord- 
ingly entered against him for principal, $175 00, and inter- 
est from the first of January 1858, with $23 65 costs. 

At January Term, 1862, Green and Postell jointly, in 
writing, submitted to the Inferior Court a motion to set 
aside the verdict and both the judgments above described : 
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Ist. Because the verdict was void for lack of process and 
service ; 

2d. Because the garnishment was sued out when no suit 
was pending ; 

3d. Because the levy, undisposed of, was prima facie a 
satisfaction of the distress warrant; 

4th. Because the distress warrant was neither a suit pend- 
ing in, nor a judgment rendered by the Inferior Court, and 
could not be the foundation of a garnishment returnable to 
that Court. 

Notice of this motion was acknowledged by Smith’s attor- 
ney, and at the next Term, (July 1862,) the matter came up 
for hearing, when the Court denied the motion upon all the 
grounds taken. This ruling was carried in due form, by the 
movants, to the Superior Court by certzorarz, and was there 
reversed; the latter Court holding, that there was error in 
refusing to set aside the judgments, upon the ground that 
the distress warrant was not legally returned to the Inferior 
Court, no such affidavit having been interposed against it as 
would authorize its return to that Court. The decision thus 
made by the Superior Court, is the one now complained of. 


Hatt, for plaintiff in error. 
Corr, for defendants. 
Lyon, J. 


We concur with the judgment of the Court below. 

The original proceeding was by distress warrant, sued out 
under the statute for the recovery of the amount of rent 
claimed by the plaintiff, against the defendant Green. Up- 
on that proceeding no garnishment is authorized by the 
statute, nor is it, nor can it be, the basis of a collateral or other 
proceeding, in the Inferior or Superior Court, to obtain gen- 
eral judgment for the rent debt; but it is a final process of 
itself, under which the property of the tenant may be levied 
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and sold to satisfaction, ‘as in cases of other executions,” 
unless the tenant shall make oath that “ the sum, or some 
part thereof distrained for, is not due ;” then, and in that 
case, it is the duty of the levying officer to return the same 
to the Court having cognizance of the same—in this case, 
either the Superior or Inferior Court; but until such affidavit 
is made, neither Court has jurisdiction or cognizance of it ; 
and then, only for the trial by jury of the issue between the 
parties made by the two affidavits as to the amount of rent 
actually due. Cobb’s Dig. 900-1. The Inferior Court, 
therefore, as no such affidavit had been filed, did not have 
jurisdiction to give judgment against the defendant, or to 
garnishee Postell ; and the whole proceedings of the said In- 
ferior Court in these respects, were absolutely null and void, 
and should have been, on motion, so declared. 


Barnett Suitn, plaintiff in error, vs. T. L. Harrts, defend- 
ant in error. 


: EPO. 1 5 
Brazeron Morcan, plaintiff in error, vs. Scorr R. Bonita, 
defendant in error. 

Under the act of the Confederate Congress, approved 17th February 1864, entitled, ‘** An 
act to organize forces to serve during the war,” a person enrolled for military service 
whilst under fifty years of age, is entitled to his discharge from the army upon attain- 
ing that age. 


Decisions on LZabeas Corpus. By Judge Ricuarn H. 
Crark. At Chambers. February and March 1865. 


In the Supreme Court, these two cases were heard together. 
They involved the construction of the act of Congress, ap- 
proved February 17th, 1864, entitled, “ An act to organize 
forces to serve during the war.” 
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At the passage of that act the plaintiffs in error were both 
under fifty years of age; and they had both passed beyond 
that age when these writs of habeas corpus were sued out. 

Smith was a member of a company in the Georgia Reserves, 
having entered the same as a conscript; and while so in 
service he attained to, and passed theage of fifty. The writ 
of habeas corpus, in his case, was directed to Harris, the offi- 
cer commanding the company to which he belonged. 

Morgan, the other plaintiff in error, had not been put into 
actual service, but had applied, some time in the year 1864, 
for a detail, with what result the record does not disclose. 
The writ, in his case, was directed to Bonham, the Provost 
Marshal of the city of Albany. 

Judge Clark, by whom the writs were issued, decided at 
the return thereof, that the plaintiffs in error, respectively, 
were still subject to military duty ; and he remanded them 
accordingly. 

N. A. Sarru and H. Moreay, for plaintiffs in error. 





Hart and Vason, Davis & Co., for defendants. 
By the Court.—Jenxins, J. delivering the opinion. 


These cases depend upon the construction to be given to 
the first section of the act of February 17, 1864, entitled, 
“ An act to organize forces to serve during the war.” It is 
in the following words: “From and after the passage of 
this act, all white men, residents of the Confederate States, 
between the ages of seventeen and fifty years, shall be in 
the military service of the Confederate States for the war.” 

Our brother of the Court below held that a man between 
the specified ages at the time of the passage of the act, 
although over forty-nine years of age, was in the service 
until the end of the war, be its continuance long or short. 
He was led to this conclusion by the closing words of the 
section, “for the war.” We, however, see a different reason 
for the insertion of those words. By the preceding enroll- 
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ing acts, men were placed in the service “ for three years, 
unless the war shall have sooner ended.” The term of service 
wis thus limited, in any event, to three years, and might be 
sooner terminated by the return of peace. That policy was 
changed by the act of February 1864. The limit to three 
years was abandoned, and unless relieved by some superve- 
ning exemption, those brought into the army by that act 
were declared in the service “for the war.” But, since the 
descriptive part of the section designates men between the 
ages of seventeen and fifty years, what authority is there for 
holding a man to service after he shall have exceeded the 
latter age? Does not the fact of his having passed that 
limit exempt him by operation of law? He no longer an- 
swers the description. But, it is said, he did answer it 
at the time of the passage of the act. This reply is unsatis- 
factory, because the phraseology used does not refer to that 
time only. The words of time employed are “From and 
after the passage of this act.” “ From,” in this connection, 
means at the time of, and “after” embraces all subsequent 
time, within the scope of the act. In this view, age would 
seem to be a test of liability to service, running through the 
whole term of the war. Ilad the Congress intended that 
men once in service under that act, should be held to it un- 
til the end of the war, that intention would have been more 
clearly expressed thus: “ All white men between the ages of 
seventeen and fifty years at the time of the passage of this 
act, shall be,” ete. Such is the phraseology used in the en- 
rolling acts of Apriland September 1862. Why this change 
in a form of expression used on two former occasions, if 
there were no change of intention? Itis worthy of remark, 
that in those previousacts, wherein the intention to make age 
at the time of the call to service the test of liability through- 
out the term, is very apparent, the term is limited by the 
lapse of years, and not by the duration of the war; and, 
moreover, the whole term (three years) added to the maxi- 
mum age fixed in those acts, would leave the discharged soldier 
short of the maximum age specified in the act of Feb. 1864. 
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The Congress may weil have supposed that, as a penal 
rule, a man enrolled whilst under for ty-five years of age, 
would be capable of service during three years to come, 
That supposition could not be reasonably applied to a man 
enrolled when just short of fifty, for service during the 
war. Thus, then, we see in the change of phrascology, an 
abandonment of the rule, (in respect of age,) “ once in, in 
for the whole term ;” and further, we see in the extension of 
the military age from forty-five to fifty years, and in the in- 
definite prolongation of the term, reasons for that abandon- 
ment. 

Thus far we have considered only the letter of the stat- 
ute, taken per se., and also as compared with the letter of 
previous statutes in part materia. We look now to its spirit 
and intention. A man fully fifty years of age, but no more, 
being a proper subject for exemption, we cannot suppose that 
one forty-nine years and eleven months old was regarded by 
the Congress as reasonably bound to service during the whole 
of a war which may continue ten years longer. 

Again, any rule of construction adopted regarding age 
as a qualification or disqualification for service, must be ap- 
plicable to the minimum as well as to the maximum limit. 
If a person aged forty-nine years and eleven months at the 
time of the passage of the act, be held,liable to service 
throughout the war; by the same method of interpretation, 
a person aged at that time sixteen years and eleven months, 
must be held exempted throughout the war. There is no 
escape from this consequence. Can we suppose that this was 
in the contemplation of the Congress? Could they have in- 
tended to give continuous exemption to one who is daily 
waxing stronger and stronger—increasing in soldierly quali- 
ties; and at the same time, to fix continuous service upon one 
who has passed the grand climacteric of human life-—whose 
manly vigor is steadily wearing with the efflux of time! 
We give them credit for wiser and more humane purposes. 

Our attention has been called to the following decision of 
the Supreme Court of North Carolina, appearing in one ot 
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the gazettes of the day, which, as it bears the signature of. one 
of the Judges of that Court, we take as authentic : 


Decision of the Supreme Court of North. Carolina, in the 
matter of Edward Haswell. 


“This case turns upon the principles considered in the case 


_ of Goodson, decided at this term, but the facts of the case 


being different, we are conducted to a different conclusion. 
The petitioner was forty-five years of age in May last. Ile 
had been exempted anterior to the passage of the law of the 

17th of February, asa miller. After the passage of that act, 
viz: in the month of March, he was enrolled, and snctiver 
exemption paper given, which, after the act of F ‘ebruary re- 
pealing exemptions in such causes, could only operate as a 
furlough or detail. He was afterwards, viz: on the 10th of 
June, ordered into camp; he applied for a detail ; this was 
refured ; he was again ordered into camp, and sued out the 
writ. 

The enrollment and detail which took place in March, 
about two months before he reached the age of forty-five, 
fixed his “status” as a soldier. He was properly enrolled in 
the body of the regular troops, where the term of service for 
the war, is prescribed by the acts of 1862. 

Per curiam. The petioner must be remanded to custody, 
and the costs taxed up against him. 

(Signed.) M. E. Manty, J. 

Norr.—It will be remembered that in Goodson’s case, he 
was not enrolled until after he was forty-five years old—it 
was decided that he belonged to the senior reserves.” 

We would certainly deeply regret, to find ourselves disa- 
greeing, upon any question of law, with our distinguished 
brethren of that Court ; but this reported case places us in no 
such unpleasant relation to them. It turned upon a con- 
struction of the acts of 1862. The first of those acts is in 
these words: ‘That the President be, and he is hereby au- 
thorized to call out and place in the military service of the 


Confederate States, for three years, unless the war shall have 
24 
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been sooner ended, all white men who are residents of the Con. 
federate States, between the ages of eighteen and thirty-five 
years at the time of the passage of this act, etc.” The other act 
is in ¢otedem verbis, except that the ages designated are thirty- 
five and forty-five years. We areconstruing the act of 1864, 
and have already dwelt upon the difference in language be- 
tween it and the preceding acts. We think the plaintiffs 
in error were entitled to their discharges. 
The judgments below are reversed. 








Bensamin F. Wurre, plaintiff in error, vs. Josera B. Iver, 
defendant in error. Bensammy F. Wurre, plaintiff in 
error, vs. A. C. Preasr, Agent of J. T. Reresr, defendant 
in error. 


Impressments, to be legal, must be authorized and regulated by law. 


In Equity in Dougherty Superior Court. Injunctions 
granted by Judge Ricnarp H. Crarx, at Chambers, Octo- 
ber 1864. 


These two cases were argued together in the Supreme 
Court. 

The facts in the first case, White vs. vey, were as follows: 
Ivey, in October 1864, exhibited his bill against White, 
praying an injunction, and alleging that he, the complainant, 
was by occupation a hotel keeper, and as such, had paid to 
the Confederate States his registration tax and other heavy 
taxes; that he had rented a hotel with twelve rooms, in the 
city of Albany, for a term which would not expire until the 
Ist of January 1865; that he had been at great labor and 
expense in furnishing the rooms, hiring servants, and procu- 
ring provisions, which would be almost wholly lost if he 
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were expelled from the house; that he had occupied it as a 
hotel since the first of January 1863, and was still so occu- 
pying /it; that he and his family resided in it, and were 
dependent for their support upon its profits as a hotel; that 
he had no other occupation or means of livelihood, and that 
his expulsion from the house, at that time, would ruin him, 
and leave his family in the street, without a roof to shelter 
them. The bill further alleged, that there was but one other 
hotel in the city, and that it was not of sufficient size to 
accommodate all the traveling public; that the city was the 
terminus of two lines of stages and one railroad; that the 
schedules upon these were so arranged that a large propor- 
tion of the travelers were compelled to stop over in Albany ; 
that these travelers were mostly officers, soldiers, and others 
connected with the public service, going to and returning 
from the armies in the field; and that their entertainment 
and accommodation was as much a military necessity as the 
establishment of hospitals for sick and wounded soldiers. 
The bill further alleged that there were in the city, build- 
ings larger and more commodious than complainant’s hotel, 
and better adapted to hospital purposes, some of which, if 
not all, were empty, could be used for such purposes, and 
might, as complainant believed, be procured if needed; and 
it pointed out, specifically, four churches, Tift’s Hall, a large 
building formerly occupied as a wholesale grocery, and one 
formerly used as a livery stable. It alleged, further, that 
the complainant had been served with the following notice: 


“Orrice Hosprrat Q. M., 
Albany, Ga., Oct. 12th, 1864. 


Mr. Iveyv—I am ordered by the post commandant to 
take possession of the house you now occupy, in the brick 
block, for hospital purposes. You are, therefore, notified to 
vacate said house, or give me possession, by Saturday the 
15th instant. F. A. Srrocky, Maj. and Q. M.” 


The bill alleged that the purpose of this notice was to 
impress the hotel, expel complainant’s family, and destroy 
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his business, under the pretext of a military necessity ; 
whereas, there was, in fact, no such necessity; and that 
the real design was not to make use of the hotel for 
hospital purposes, but as rooms for a large number of hos- 
pital surgeons and their families; that these surgeons had, a 
short time previously, solicited complainant to lease to them 
the rooms for their families to live in, and he having refused 
to do so, they had, as he believed, resorted to this compul- 
sory method to carry out their own ends, thereby making a 
fraudulent use of the law. 

The bill prayed for an injunction, to be directed to Cap- 
tain White, the commandant of the post, and to his under 
officers, and all the surgeons in charge of hospitals at the 
post of Albany, restraining them from any further attempt 

. to take possession of the premises, or to molest the com- | 
plainant in the peaceable occupation thereof. 
His Honor Judge Clark, to whom the bill was presented 
for sanction, passed an order calling upon the defendant to 
show cause why the injunction should not be granted. 
The defendant, accordingly, answered the bill substantially 
as follows: He admits that complainant is using the premises 
as a hotel, but as to the amount of supplies or number of 
servants engaged, or as to whether it is complainant’s only 
means of livelihood, he is not informed. He is informed 
that there are two other hotels in Albany, and he alleges 
that these, together with private boarding houses, would 
meet, in a great measure, the wants of the public. He has | 
learned, and believes it to be true, that the ladies have a | 
wayside hospital, at which soldiers traveling through 
the city are entertained free of expense, so that the hotel of 
complainant is not a military necessity. He admits that 
there are four churches and Tift’s Hall, but states that the 
post surgeon expects to convert the latter into a hospital for 
patients suffering from gangrene wounds; and as to the for- 
mer, he says they are small, would entertain but few patients, 
are without fire-places, and he has not the means to furnish 
asuflicient number of stoves to adapt them for winter quarters 
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for the sick. He says, moreover, that they are remote 
from one another, and none of them of sufticient capacity 
for one hospital; that this, if it were otherwise practicable 
to use them, would add vastly to the expense of keeping 
them up; that it is indispensable the quarters for a hospital 
should be contiguous, that the patients should be properly 
provided with attention, nurses, etc.; that, besides, it would 
require the removal of all the pews permanently fastened, 
and otherwise seriously injure and deface the buildings; and 
that it is shocking to the moral sense of the community for 
churches to be thus appropriated, as well as contrary to the 
policy of the Government, except in very extreme cases. 
As to the grocery store mentioned in the bill, he says it is, 
in part, already occupied as a hospital, and the balance of it, 
doubtless, will be. The livery stables, he learns, are filled 
with produce, and are not at all adapted for hospitals, but 
only for horses; in wet weather and during winter, it would 
be inhuman and disgraceful to confine a wounded soldier in 
such quarters. He says there are located at Albany, six 
hospitals of the Army of Tennessee, with furniture and 
bedding sufficient for 2,400 persons; that with all the tents 
the Government has been able to furnish, the buildings and 
quarters occupied by these hospitals, afford capacity for only 
600 persons; that if the buildings specified by complainant, 
and all others in the city, similarly situated, were appropri- 
ated, there would still be a great deficiency of quarters; 
that he expects to be under the necessity of appropriating 
the whole of them, but wishes to avoid it as long as possible. 
He says the main reasons why it is necessary to have com- 
plainant’s hotel, are, that it will afford comfortable quarters 
for sick soldiers, and is in the same block with the Direction 
Hospital, and that to have the quarters of that hospital all 
in the same block, would be a great saving of expense, 
labor, and trouble. He says a proposition in writing was 
made to complainant to lease the hotel for the Direction Hos- 
pital, at one hundred dollars per month, or if that rate of 
compensation were unsatisfactory, to settle it by arbitration 
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in accordance with the Impressment Acts, which proposition 
the complainant refused. 

He admits that the notice set forth in the bill was given 
in compliance with orders from him to the hospital quarter- 
master, but says it is not true, as charged, that it is contem- 
plated to use the hotel for the surgeons or their wives, but 
that the same is to be used.solely and exclusively for the en- 
tertainment of sick and wounded soldiers and their nurses. 
He declares it to be in express violation of orders, for a 
surgeon and his family to occupy hospital quarters, and 
says he would not allow any of tlie rooms to be occupied by 
anybody except the patients, nurses, and matrons of the 
hospital—these regulations the post surgeon, as well as him- 
self, would see executed. He believes the steps he has taken 
are not only legal, but absolutely necessary for the good of 
the army. THe learns that all the towns between Albany 
and the front, where it is practicable to establish hospitals, 
have already been occupied by hospitals, and that it is in 
contemplation to clear out all hospitals near the front, and 
send them to Albany and other remote points, so as to pro- 
vide for the sick and wounded that may come from the front. 
He adds that large numbers will doubtless be transferred 
from the army of Virginia to these hospitals, and that it is, 
therefore, reasonable to suppose, so long as the hospitals are 
located at Albany, there will at all times be a large number 
to be provided for there. He derives from Dr. Foster, Sur- 
geon of the Post, and from surgeons in charge of hospitals, 
most of his information relative to the necessity of his 
action in this and other cases, and he refers to their affidavit 
as a part of hisanswer. He copies, in his answer, as author- 
ity for his action, the following documents : 

“Orrce SurGEON In CHARGE OF el 
Albany, Ga., September 26th, 1864. 
To 8. H. Stout, Surgeon and Medical Director Hospitals, 

Macon, Georgia: 

Srr—I respectfully ask that authority be immediately 
obtained to impress such store houses and public buildings 
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in this place as may be absolutely necessary to the estab- 
lishment of hospitals. 
Very respectfully your obedient servant. 
Rozert C. Foster, 
Surgeon in Charge Hospitals. 
Endorsed thus: 
“TTeapquartErs Post, 
Albany, Ga., September 27th 1864. 
Approved .and respectfully forwarded. The authority 
asked for is absolutely essential to obtain such buildings as 
are indispensable for hospital purposes. 
B. F. Wurre, Capt. com’d’g Post. 


O. M. D. Hosprrat, | 
Macon, Ga., September 28th, 1864. 
Respectfully forwarded to A. A. G., and asking for re- 
quested authority. S. M. Bens, 
Acting Medical Director. 


** Heapquarters Army TENNESSEE, } 
October 5th, 1864. { 
“Respectfully returned. If, in the opinion of Major 
General Howell Cobb, commanding the district of Georgia, 
the impressment is necessary, authority is granted. By 
command of General Hood. E. J. Haner, 
Colonel and Inspector General. 


Mep. Dr. yee 
In the field, Oct. 5th, 1864. 


Respectfully returned to Sareoo Stout. See dem 


ment of Inspector General. A. J. Topp, 
Medical Director.” 


“ Heapquarters Post, } 
Albany, Ga., Oct. 3d,* 1864. § 
To Maj. Lamar Cobb, A. A. Gen. District of Georgia: 
“Masor—I have the honor to apply through you to the 





*So in the Record, but doubtless an error.—Rer. 
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Gaamel commanding District Georgia, for authority to im- 
press such store canis and public buildings as are indispen- 
sable for hospital purposes at this post. se & 
Respectfully your obedient servant, 
3. F. Warre, Capt. com’d’g Post.” 








“ Captain B. F. White, commanding Post at Albany, Ga., 
is authorized and directed to impress such stores and houses 
as are indispensably necessary for hospital purposes. Octo- 
ber 9th, 1864. Howett Copp, 

Major General Commanding.” 


“ Oreice of Mepicat Direcror or Hosrrrats, } 
Columbus, Oct. 10th, 1864. { 


* TIaving been compelled, in consequence of proximity of 
the enemy, to remove the hospitals from Griffin to Albany, 
the impressment of buildings in the latter place has become 
a public necessity. S. IL. Srovr, 

Medical Director. 


The attidavit referred to in the answer, was prepared origi- 
nally for Dr. Foster alone, but the statements and opinions 
therein expressed were concurred in, on oath, by Drs. Hill, 


Franklin, Pynchen, and Westmoreland, all of them sur, 


geons in charge of hospitals. The affidavit is in substance 
as follows: The deponent is surgeon in charge of hospitals 
at Albany, and means have been placed at his disposal to 
establish hospital accommodation for as many as 2,400 
men, sick and wounded soldiers in the army of the Con- 
federate States; the tents and buildings in his possession 
will not now accommodate more than 600 men; he has 
authority, herewith submitted to the Court, to procure build- 
ings for the sick and wounded that may be sent to this 
post; acting under the same, he made a requisition for 
the buildings in dispute, they being, in his estimation, the 


most suitable buildings in the place for such purposes; if 


he is required to accommodate 1000 more persons, it will 
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take not only these, but every other available building in the 
town, including the churches and other buildings mentioned 
in the various bills filed in favor of J. B. Ivey and others 
against the Commandant of the Post; he is confident this ad- 
ditional number of patients, at least, will be sent to the Post 
for treatment, because he is well aware that all villages and 
towns along the route from the army of Tennessee are already 
filled with hospitals; many of these hospitals are being re- 
moved further to the rear on account of the difficulty of pro- 
curing supplies, and the danger of incursions from the ene- 
my; the Government is short of transportation, and the 
policy is, to empty the hospitals in the front, and carry pa- 
tients to the rear, where provisions can be supplied them 
without transportation, thus increasing the supply for the 
army in the field, and furnishing the hospitals more bounti- 
fully. It is usual when an engagement is anticipated, to re- 
move all such as can be removed from the hospitals in front 
to those in the rear, for the purpose of making room for the 
seriously wounded in such engagements ; the position of the 
army is such that an engagement may take place at any mo- 
ment ; and after a heavy engagement or a long campaign, all 
the hospitals in this department are usually filled to their 
utmost capacity. He states that Tift’s hall will be used as a 
hospital for gangrene patients, who, for successful treatment 
of their malady, and to prevent it from spreading, require 
to be segregated from others; that the other buildings men- 
tioned in the bills of complainants, have not, as yet, been im- 
pressed, because there are others more suitable, but prelimi- 
nary steps will be taken to procure them for the public use; 
that even if they are not suited for hospitals during all sea- 
sons of the year, they may be used and will be required for 
hospital attendants and as store houses; that the six hospitals 
ordered to the post have an aggregate capacity of about 
2,400 beds; that the whole of them will be needed at some 
early period ; and that he is instructed to have them ready 
by the 15th of this month, (October 1864,) or as early as pos- 
sible thereafter. He states that it is a matter of great 
25 
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importance, both with a view to the economy of material and 
labor, and to the comfort of the patients, to have each hospi- 
tal with all its departments as compactly arranged as possi- 
ble, and that whenever buildings can be secured in proximity, 
they are, for these reasons, other things being equal, prefera- 
ble ; that the brick buildings in question are thought, in their 
construction and relative position, most suitable for the ac- 
commodation of the sick and wounded, of any in the city; 
that their being taken will not obviate the necessity for the 
use of others not so well suited to the purpose; that it is ex- 
pected by those in authority, as an act of simple justice to 
those who, in defending others, have become unable to defend 
themselves, that whenever buildings are selected for the use 
of sick and wounded soldiers, they shall be such as are 
best suited to the purpose, and not shanties or stables, or 
such other tenements as mercenary, unpatriotic, and unfeel- 
ing people may choose to force upon them ; and that officers 
making the selection, when opposed by public opinion or 
private interest, are required to proceed in such manner as 
will most effectually secure the objects of their orders, con- 
sistently with the laws of the land and a just respect to the 
civil authorities. 

The complainant, in support of his bill, submitted the afii- 
davits of sixteen persons, residents of Albany and acquaint- 
ed with its buildings ; most of whom deposed that there were 
buildings in the city better adapted to hospital purposes, in 
situation, size, commodiousness, and means of ventillation, 
than complainant’s hotel. Many of the affidavits, in par- 
ticularizing these houses, pointed out those mentioned in the 
bill, and added to them two others, the “ Striped store” and 
“Rawson’s corner.” Among the aftiants whose opinions 
were most strong and decided in giving preference to all the 
specified houses, were three resident physicians, Drs. Davis, 
Parks, and Hardwick. 


Judge Clark, upon the bill, answer, and aftidavits, ordered 
the injunction to issue as prayed for. 
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The other case, White vs. Pease, was a similar bill by 
Pease as agent of J. T. Reese, a druggist, seeking to enjoin 
White, as commandant of the post, from impressing a tene- 
ment occupied by complainant as a drug store. This store, 
it seems, was in the same block with Ivey’s hotel, and the 
effort to procure it was in prosecution of a general design to 
get possession of the entire block. The affidavits in the fore- 
going case, as well those read by complainant, as that of 
Dr. Foster, concurred in by the hospital surgeons, were ap- 
plicable also to the premises brought into controversy by 
this bill; and a duplicate of all these affidavits is contain- 
ed in the record of the present case. 

Judge Clark took the same action in this, as in the pre- 
ceding case, passing first an order to show cause, and then, 
after hearing both parties, ordering the injunction to issue 
as prayed for. 

The bill alleged that complainant had the drug store un- 
der rent, and had ‘fitted it up for business, and arranged his 
goods in it, after a great deal of labor and expense ; that to 
have to remove to any other store would be attended with 
great damage and expense, in insurance, breakage, ete., 
more than the Government, under the circumstances, ought 
to be required to pay: that he believed no other store could 
be found in the city as well suited and fitted for his business ; 
that although there were two other drug stores in the city, 
each of them had different drugs from the other, and such 
as they had, complainant might not have, and such as he 
had, they might not have; that therefore, and on account of 
the difficulty of procuring drugs, all the three stores were 
necessary for the accommodation of the public. The bill 
further alleged that defendant was about to take possession 
of the store and eject complainant therefrom, and had caused 
to be served on him this notice: 

“ Orrice Hosrrrat Q. M., } 
Albany, Ga., Oct. 12th, 1864. | 

Dr. Rersu: I am ordered by the Post Commandant, to take 

possession of the store you now occupy in the brick block, 
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for hospital purposes. You are, therefore, notified to vacate 
said room and give me possession by Saturday, the 15th inst. 
I. A. Strockry, Maj. & Q. M.” 

That this notice was not accompanied with any offer to 
pay or liquidate the damages and rent, but with a promise 
of another room; that the promised room was on the oppo- 
site side of the street, and could not be as well fitted up for 
the complainant’s business as the store he already occupied ; 
that even if it could be made to answer the purpose, the de- 
fendant’s right to control it was not apparent to complain- 
ant; that conceding such right, the fitting it up with shelves, 
drawers, and other things for the drug business, would be 
attended with great delay, expense, and loss of trade, for 
none of which had any compensation been cflered; that 
complainant was informed, and believed that there were 
plenty of other buildings, larger, more convenient, and bet- 
ter adapted for hospitals than the one occupied by him—the 
four churches, three large buildings on Jackson street, Tift’s 
Hall, and Rawson’s store; that most of these were empty, 
more remote from the noise, bustle and business of the city, 
more roomy, and not cut up into so many apartments; that 
complainant was informed and believed that the object of 
securing the building in dispute, was not that it was better 
adapted for hospitals and hospital purposes, but because it 
had rooms suitable for occupation by families; and because 
the surgeons wanted these rooms for themselves and fami- 
lies; that it was not a military necessity, but simply a con- 
venience and comfort to the surgeons, their wives and fami- 
lies ; that complainant’s store-room did not have capacity for 
more than twenty-five bunks, nor did any of the four other 
store-rooms in the same block ; and that none of them were 
sufficiently ventillated for the purposes of hospitals. 

The bill alleged that the hospital for which the impress- 
ment was threatened had been in the city some three weeks, 
and had had ample time and means for erecting any build- 
ings that were necessary. It prayed that the defendant, his 
aiders and abettors, be restrained by injunction from taking 
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possession of the premises, and from interfering with the 
possession of complainant. 

The answer, besides referring to and adopting the aftida- 
vit of the surgeons, as set out in the preceding case, states 
that complainant’s drug store, as defendant is informed 
and believes, has been but recently established in Albany, 
and there are two others there, established prior to the year 
1860, sufficient and full able to supply the county with 
drugs. Defendant does not know whether these stores have 
the same or different drugs; he suggests that if it takes the 
whole three to make up an assortment, they had best consoli- 
date their stocks, and occupy one house. He admits that 
complainant may have rented the room, and had it fitted up 
for his business at expense and labor, as charged. He says 
he does not know what damage or expense, if any, would 
be incurred by removal to another store, nor whether an- 
other store suitable for the business, or any store at all, 
could be procured. 

He admits that the notice set forth in the bill was given 
by his order, and that there may not have been any tender 
of compensation at that time; he thinks it unnecessary that 
there should have been, so that a tender be made before ap- 
propriation ; and he avers that it was made and refused ; that 
the sum of one hundred dollars per month was tendered and 
refused ; that defendant offered to determine the question of 
compensation under the act of Congress regulating impress- 
ments, and this also was refused; and that another room was 
tendered to complainant, which was refused likewise. He 
denies that he failed to offer compensation for damages, and 
asserts that he did make the offer, and he now repeats it, and 
is willing to compensate for every damage known to, or 
recognised by the act of Congress regulating impressments. 
He denies that this impressment is for the convenience of the 
surgeons and their families, or that it is not a military neces- 
sity; he asserts on the contrary, that it is a military neces- 
sity. He denies that there are plenty of houses larger, more 
convenient, or better adapted to hospital purposes, and 
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declares the contrary to be the truth. He admits there are 
four churches, but submits to the Court whether it is better 
to deprive the whole community of religious worship than to 
discommode one individual. He says Tift’s Hall will be ap- 
propriated to gangrene cases, and denies that it is as conveni- 
ent or capacious as the building of which complainant’s store 
forms a part. He denies that Rawson’s store is suitable for 
hospital purposes, and says it is occupied by the gartermas- 
ter’s orcommissary’s department. THe does not know whether 
most of the houses mentioned in the bill are empty or not, 
but he denies that they are better adapted to hospital pur- 
poses. He does not know how many bunks complainant’s 
room will accommodate, but does know that by taking the 
entire block, as he is trying to do, he will be able to take 
care of a greater number of patients there than in any other 
building in the city. He says it may be true, as charg- 
ed, that the hospitals have been in the city three weeks; 
but he denies that they have had time or means to build the 
necessary houses. He avers that it is impossible for them to 
procure either the means or the material for building, and 
says if they had both, that it would still have been impossi- 
ble for them to have built the requisite houses. 


Hatt, for plaintitts in error. 
Datiry, for defendants. 
Lyon, J. 


We concur in the judgment of the Court below, in order- 
ing an injunction against the seizure of these buildings 
by the officers of the Confederate Government ; and we rest 
our affirmance of that judgment on the ground that such 
seizures were not authorized by the acts of the Confederate 
Congress allowing impressment of the property of citizens for 
public use. 

The act of Congress relied upon to justify this seizure, is 
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that of March 26th, 1863. The first section of that act pro- 
vides, “ That whenever the exigencies of any army in the 
field are such as to make impressment of forage, articles of 
subsistence, or other property, absolutely necessary, then 
such impressment may be made,” ete. If the authority is 
conferred at all, it is by this clause of that act, and under 
the general expression “or other property.” But we are 
clear that this does not confer such authority, and that Con- 
gress did not intend that it should. The terms, “other prop- 
erty,” were not intended to cover real estate and all other 
property; but they were used in a much more limited sense, to 
signify that kind of personal or perishable property answering 
to that kind of property actually specified in the act, and ab- 
solutely necessary for the army in the field. We arrive at 
this conclusion, net only from an application of the general 
rule to this clause, that an enumeration of one class, or grade, of 
persons or things, followed by such general expressions as this, 
does not include other persons or things of a different grade, 
or class, without other and more particular reference thereto, 
but from a careful consideration of the other parts of said 
act. Thus, in the clause immediately following the one I 
have quoted, and from which the authority is claimed, we 
find this expression: “In cases where the owner of such 
property and the impressing officer cannot agree upon the 
valye, it shall be the duty of such impressing officer, upon 
an affidavit in writing of the owner of such property, or his 
agent, that such property was grown, raised, or produced by 
such owner, or is held or has been purchased by him, not 
for sale or speculation, but for his own use or consumption, 
to cause the same,” ete. By the terms, “such property,” 
Congress intended to embrace all the property authorized 
by the preceding clause to be seized ; and in defining them 
again, they are reterred to as signifying property grown, raised 
or produced—having reference particularly to provisions, for- 
age or supplies for the army, (the fruits of the earth and of the 
industry of man—not the earth itself,) and exempting from sei- 
zure such as was necessary for the useand consumption of the 
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owner. Section 7th provides that ‘“‘The property necessary 
for the support of the owner and his family, and tocarry on 
his ordinary agricultural and mechanical business, shall not 
be taken or impressed.” The act of 16th February 1864, 
amendatory of that of 26th March 1863, requires compen- 
sation to be made at the time of seizure, and exempts cer- 
tain negroes from impressment that were subject to it by the 
first act ; and these are all the acts on the subject, to which 
our attention has been called. Not one word is said in one 
of them, as to the seizure of lands or buildings of any kind, 
or for any purpose. Surely, if Congress was so careful of 
the rights of the citizen as to prohibit the seizure of any 
supplies necessary for his support, or to be used by himself, 
or of that which was necessary to carry on his ordinary ag- 
ricultural and mechanical business; they would have been 
equally careful to prohibit, not only the seizure of his resi- 
dence and place of business, but to protect him and his 
family from being turned out of doors, as was attempted in this 
vase, even if authority had been given to seize houses and 
lands. At all events, this Court must have a plainer ex- 
pression of an intention to confer such extraordinary powers 
on an officer, before we could sanction such acts. 





B. F. Wurre and 8S. It. Bonnam, plaintiffs in error, vs. 
JosEPH J. Setitars, defendant in error. 


[1.] A soldier in the army of the Confederate States, being elected to the office of Con- 
stable in the State of Georgia, is not thereby discharged from the army. 


Habeas Corpus. Decided by Judge Ricnarn H. Crarx. 
At Chambers. February 1865. 


The defendant in error, while a member of the 51st Geor- 


gia regiment, in the service of the Confederate States, was 
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elec ted to the office of Constable, and he qualified according- 
ly. He was not, however, discharged from the army. Be- 
ing wounded, sind in the hospital at Albany, he sued out a 
writ of Aabeas corpus, on the 16th of February 1865, before 
Judge Clark, against the plaintiffs in error, one of whom 
was Provost Marshal, and the other Commandant of the 
Post at Albany. In his petition he alleged that these offi- 
cers restrained him of his liberty ; and they, in their return 
to the writ, set up that he was a regularly enlisted soldier in 
the army of the Confederate States, and had never been dis- 
charged therefrom. At the hearing, Judge Clark held that 
he was exempt from military service, and rendered a judg- 
ment discharging him from the custody of the officers; to 
which judgment the officers excepted. 


Vason, Davis & Co. and Hons, for plaintiffs in error. 
Srrozier & Sauiru, for defendant. 


By the Court.—Jenxins, J. delivering the opinion. 

The defendant in error rests his case upon the judgment 
of this Court in the case of Andrews and Strong. Strong 
had been enrolled, appeared at a camp of instruction, and 
was thereupon detailed to the management of his own planta- 
tion, until otherwise ordered. After the lapse of several 
month, he was ordered to report for duty at Atlanta, but 
having, in the interval, been elected and commissioned as a 
Justice of the Peace, he exhibited his commission, and 
claimed exemption. This was denied him, and he sued out 
a writ of habeas corpus to obtain his discharge. The major- 
ity of this Court thought he was entitled to exemption. 
From that opinion I dissented, and my views being un- 
changed, I hold that this defendant in error is not entitled 
toa disch iarge from the army by reason of his election to 


the office of constable. My brother Lyon, still adhering to 


the opinion that Strong was exempt, distinguishes between 
26 , 
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the cases, and agrees with me that Sellars is not. The dis- 
tinction he makes is threefold: 1. Strong, although en- 
rolled, had never been actually mustered into the service, 
which he regards as necessary to his status inthe army. He, 
therefore, was not in the army when elected to the office of 
Justice of the Peace. Sellars had not only been mustered 
in, but had been in actual service, and had never been dis. 
charged. 2. The oftice held by Strong is created by the 
constitution of Georgia, whilst that of Sellars is the creature 
of astatute. 3. Another statute empowers Justices of the 
Peace to appoint constables in lieu of those regularly elected, 
in the temporary absence of the latter from their districts, 
which prevents any detriment to the public service. 

My impression is, that the obligation of military service 
attaches upon enrollment ; and that Strong’s detail being for 
no specitied time, but at the will of the Government, he 
could not use this indulgence to invest himself with a civil 
oftice, and thus throw off his military obligations. It is con- 
ceded that at every moment after his enrollment he was sub- 
ject to be ordered into camp; and he was, therefore, at no 
time exempt. 

Though reasoning differently, we arrive at the same con- 
clusion—reversing the judgment of the Court below, and 
holding the defendant in error subject to the military service 
of the Confederate States. 





Mansevt F. McBrypr, plaintiff in error, vs. Taz Srate oF 
GroratA, defendant in error. Grorcr W. Amos, plaintiff 
in error, vs. Tor State or Grorata, defendant in error. 


{1] The proof of guilt is not confined to the day mentioned in the indictment. It may 
extend to any day previous to the finding of the bill and within the stautory limits for 
prosecuting the offence. 
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S- [2] When the offence was laid at a time when the law prohibiting the offence had been 
n= changed, and the penalty greatly increased, and the offence is proved to have been com- 
mitted when the old law was in force, and there is nothing in the record to warrant the 


e, belief that the penalty imposed was inflicted under the new law, and not the old—this 
Court will presume that the punishment was inflicted under the old law. 


| Indictment for Gambling. In Talbot Superior Court. 
r 


Tried before Judge Worrttt. March Term 1865. 


These two cases were heard together in the Supreme Court. 
As they both involved precisely the same points, it will be 
sufficient to state the facts in one of them only. 
| McBryde was indicted for playing and betting at cards. 

The indictment was found at March Term 1863, of Talbot 
| Superior Court ; and it laid the offence as committed on the 
| 





- 3d day of March 1863. At the trial, the State proved the 
7 | charge fully, except that the time of the offence, as fixed by 
‘1 the evidence, was in September 1862. There was no evidence, 
: | whatever, of any playing or betting in 1863. 
“f Counsel for the accused requested the Court to charge the 
a jury that they were bound to acquit him because of this dis- 
| crepancy in time. The Court refused so to charge, and on 
a. 4 the return of a verdict of guilty, imposed a fine upon the de- 
q fendant of one hundred dollars. This is complained of as 
error. 
re 
Beravns, for plaintiff$ in error. 
| No appearance for defendant. 
Lyon, J. 
We see no error in the charge of the Court complained of. 
OF 
iff 


[1] Nothing is better settled, than that proof of guilt is 
not confined to the day mentioned in the idictment. It may 
" extend back to any period previous to the finding of the bill 
for and within the statutory limits for prosecuting the offence. 
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Cook vs. The State, 11 Geo., 538. Wingard vs. The State, 13 
Geo., 396. There is no complaint that the offence proved 
was barred by the statute of limitations. 

[2] Counsel for the plaintiffs made this point: that they 
were tried and punished under a law not in force when the 
offence was committed ; and that, in consequence, the penalty 
imposed upon them, as to the amount of the fine and cost of 
the proceeding was much greater than it could or would 
have been under the law as it stood when the offence was 
committed. Ifthe fact was true, the point would most un- 
questionably be good ; but there is nothing in the record to 
sustain the position taken by counsel. There is nothing to 
raise even a suspicion that the plantiffs were not tried and 
sentenced imposed under the law as it stood when the 
offence was committed. It is true that the Court fined the 
plaintiffs one hundred dollars each, the extent of the penalty 
under the old law; and that is, we suppose, what the Court 
intended. Ifthe punishment had been inflicted under the 
new law, he might have put the fine at five hundred dollars, 
instead of one hundred dollars. The object was, to suppress 
the commission of the crime; and the Judge took the proper 
course to accomplish that object, by fining to the extent of 
the'law. Upon this aspect of the case, we must presume that 
the penalty was imposed under the old law asit stood when 
the offence was committed. Sométhing was said in the ar- 
gument about the costs being more under the new law, than 
the old. That is true; but when an attempt is made to col- 
lect costs according to the fee bill of the new, rather than that 
of the old law, under which the offence was committed, then 
will be the time for complaint. Of course, the costs can 
only be taxed under the law which was in force when the 
crime was committed. 
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Sones vs. Billingslea, ete. 
LE. T. Jones, plaintiff in error, vs. F. A. Brntrasiea, defend- 


ant in error. 


E. T. Jones, plaintiff in error, vs. Joun M. Curuirr, defendant 
in error. 


Persons detailed or exempted from service in the Confederate army, as agriculturalists, 
under the tenth section of the act of 17th February 1864, entitled, ‘‘ An act to organize 
forces to serve during the war,” are liable, pending such exemption, to active service 
in the militia, upon the call of the Governor of Georgia. 


Decisions on Habeas Corpus, by Judge Ricuarp IL. Crarx. 
At Chambers. October 1864. 


By consent of counsel, these two cases, returned to the 
last term at Milledgeville, were transferred for hearing to 
the present term at Macon. They were here consolidated 
and decided together. 

The defendants in error were members of a military com- 
pany then in service, and were absent from their com- 
mand on furloughs which had expired. For this cause, they 
were held under arrest by the plaintiff in error, who was an 
officer of the militia, and who had arrested them in compli- 
ance with a special order from His Excellency the Governor. 
They each sued out a writ of habeas corpus to be discharged 
from the arrest, and urged as the ground for discharge, that 
they were conscripts between the ages of 18 and 45 years, 
that they were, during the summer of 1864, exempted from 
Confederate service, each as the manager of his own farm, 
upon which there were over fifteen able-bodied hands, that 
the exemption was for twelve months, still unexpired, and 
that each was, and had been during the whole time, sole 
manager of his farm. 

Upon these facts, Judge Clark, at the hearing, ordered 
their discharge ; and this is assigned as error. 


The cases were submitted to the Court without argument. 
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By the Court.—Jenxixs, J. delivering the opinion. 


These cases are within the ruling of this Court in the cases 
of Barber vs. Irwin, Jones vs. Mercer, etc., determined at the 
late Milledgeville term. For the reasons assigned in those 
cases, the judgment of the Court below is reversed, and the 
defendants in error held liable to the militia service, upon a 
regular call of the Governor of Georgia. 


James F. McCiuskey and J. D. Cottins, plaintiff's in error, 
vs. THomas W. Brock and Narnanren A. McLane, de- 
fendants in error. 

The giving of a’ bail-bond, with security, for appearance to answer a charge of felony or 

other crime, does not exempt the party from the performance of military seryice 


whenever required, although such military service might make an appearance impos- 
sible. 


Habeas Corpus. Decided by Judge Ricuarp H. Crark, 
at Chambers, February 1865. 


The defendants in error were enlisted soldiers serving in 
the Georgia Reserves, and while so serving, were arrested 
upon charges of felony, and recognized to appear at the 
Superior Court of Sumter county, to answer these charges. 
Whilst out on the recognizances, they were ordered back 
into their companies; and having returned accordingly, and 
resumed military duty, they sued out writs of habeas corpus 
against the company officers, the plaintiffs in error, to be 
discharged. Judge Clark, by consent of parties, heard both 
cases together. He passed a judgment of discharge; and 
this judgment was excepted to by the officers as erroneous. 


Hatt, for plaintiffs in error. 


N. A. Sarra, for defendants. 
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Lyon, J. 


The discharge of the defendants by the Court below, is in 
conflict with the decision of this Court in Alford vs. Irwin 
tried at Milledgeville, November Term, 1864. The identiéal 
question made by this record, was settled in that case; that 
is, one who has given bond and security for his appearance 
at Court, to answer a charge of felony or other crime, must, 
nevertheless, perform military service when required. It is 
true that these defendants were bound for their appearance 
at Court, and that contract must be performed, if it is capa- 
ble of being performed and legally may be. But when the 
policy of the State interferes and prevents the performance, 
the party will be excused.— Zoutong vs. Hubbard ; Bos. & 
Pul. 301. The general rule by which Courts are governed, 
in the exercise of an equitable interference in these cases, is 
said to be this: that wherever, by the act of the law, a total 
impossibility or temporary impracticability to render a 
defendant, has been occasioned, the Courts will relieve the 
bail from the unforseen consequences of having become 
bound for a party whose condition has become so changed, 
by operation of law, as to put it out of their power to per- 
form the alternative of their obligation, without any laches, 
default, or possible collusion on their part.—13 Price 529 ; in 
note, 1 Tidd’s Pr. 293. I state this as the general rule 
on the subject where the bail had been given before the 
party was placed, by operation of law, in a condition that 
might render the performance of his obligation impossible ; 
but here, the parties entered into this obligation with a full 
knowledge of the duties to be performed that might conflict 
with their full performance, and for them there is no excuse. 
In this, as well as in all other cases of like character, if the 
legal disability to the performance of the condition of the 
bond ceases before a performance is required, and it is pos- 
sible to perform it then, that must be done, or the penalty 
will be enforeed.— Hadley vs. Clarke, 8 T. R. 259; 13 Price 
525; 1 Tidd’s Pr. 298. 
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Josepu J. Hatt, plaintiff in error, vs. Tur Srare or Grorera, 

defendant in error. 

On the trial of H., charged with stealing a steer, the property of one K., it being in proof 
that H. did own a steer having the same flesh marks as the one claimed to have been 
stolen, except as to the brand, which could not be seen at the time of the taking, but was 
subsequently discovered. H. promptly went to K. and said that if the steer was his, he, 
H. had made a mistake, and then paid him the amount he received for the steer: Held, 
that what H. then said and did, was admissible as evidence for the defendant ; of the ef- 
fect of which, the jury were to judge. 


Indictment for Simple Larceny, and Motion for New Trial. 
Decided by Judge Ricuarp H. Crarx. In Decatur Superior 
Court. April Term 1864. 


Hall, the plaintiff in error, was tried for stealing a steer, 
the property of James Kent. Kent testified that he was the 
owner of a small white steer, two years old, poorly grown, 
with red specks about the neck, both ears off, and branded 
with the letter K; and that in 1862, between the spring and 
fall, he missed it, and had never seen it since. //arrell 
testified that in Decatur county, in September 1862, Hall 
delivered to him, to take to Columbus for sale, a small 
white steer with red specks about the neck and both ears off; 
that no brand could be seen on account of the length of the 
hair, but afterwards, when the animal began to shed, wit- 
ness discovered a very indistinct brand which he took to be 
the letter K, but could not be certain of it. Witness took 
the steer to Columbus in a drove, sold it for fifteen dollars, 
and paid over the money to Hall. 

This was the evidence on the part of the State. 

The evidence for the accused was as follows: -/ones testi- 
fied that he knew a steer belonging to Hall—a small white 
steer, poorly grown, with red specks about the head and neck, 
and (when he first saw it, which he thought was in the spring 
of 1862,) marked with Hall’s mark and branded with his brand 
—which was J O; that it staid about witnesse’s premises 
five or six months and then disappeared. After a month or 
two, he saw it again, or one he took to be the same, and both 

ears were off. He saw it no more, nor any steer of like 
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description. The cattle of Kent and those of Hall ran in the 
same range; witness knew them, but did not know two 
steers of the foregoing description in that range. Kent and 
Hall’s brands were in letters like JO and K. When the 
hair of a cow is long, it is impossible to tell what the brand 
is. Miss Hall, a daughter of the accused, testified that her 
father had a white steer, with red specks about the head and 
neck, and both ears bitten off. She last saw him, she thought, 
just before Christmas of 1861. His ears were then off. 
Humphries testified that he saw the steer that was placed by 
Hall in the hands of Harrell, a white steer, with red specks 
about the neck, and both ears off; that witness saw no brand 
on him, and did not think any could have been seen. Ie 
helped to “swim” the cattle. 

The foregoing evidence being all before the jury, counsel 
for Hall offered to prove by Kent, that immediately after 
the fact was ascertained that the steer sent off with Harrell, 
was probably branded with a K, or was the property of 
Kent, Hall came to him and said if it was Kent’s, he had 
made a mistake, and proposed, and did actually pay him the 
amount of money for which the steer was sold. This evi- 
dence the Court rejected; and the jury returned a verdict of 
guilty. 

Hall then moved for a new trial, because the Court erred in 
rejecting the evidence offered, and because the verdict of the 
Jury was contrary to law, to the evidence, and to the charge 
of the Court. The Court overruled the motion, and this is 
the error now complained of. 


Law & Sus, for plaintiff in error. 
SrroziEr, for defendant. 
Lyon, J. 


Ought the Court below to have granted a new trial? We 
think it onght. The rejection of the testimony of Kent, 
offered by defendant, “that immediately after the fact was 
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ascertained that the steer sent off with Harrell was proba- 


bly branded with a K, or was the property of Kent, Hall 
came to him and said if it was Kent’s, he had made a mis- 
take, and proposed, and did actually pay him the amount 
of money for which the steer sold,” was clearly erroneous, 
and a new trial ought to have been granted on account of 
its rejection. 

The theory of detendant’s defence was, that if it was true 
that the steer he had sent off and sold as his own, was, in 
fact, Kent’s, and not his, he did so by mistake,* beliey- 
ing it to be his own, and not with any intent to steal ; and in 
support of this idea, he proved by Mr. Jones that he did 
have a small white steer, with red specks on the neck, in 
Hall’s mark and brand, that stayed about the premises of 
witness some two months and then disappeared, and that he 
saw the same steer in about one month afterwards, with both 
ears off; or one that he took to be the same steer. Miss Hall 
swore that her father did have a white steer, with red specks 
about his neck, and both ears bitten off. Humphries testified 
that he saw the steer when it was delivered by Hall to Har- 
rell, and that he could see no brand, and believed none 
could be seen. Harrell, who carried off and sold for Hall, 
could see no brand when the animal was delivered, but sub- 
sequently, after shedding its hair, he discovered a very in- 
distinct brand, which he took to be the letter K. All this 
evidence, if trne—and of that we can know nothing—goes 
far, very far, to establish, if the steer did in fact belong 
to Kent, and not to Hall, a want of intent to steal, but that 
the taking was such a mistake as the very best of men might 
make. So strongly does the evidence so impress us, that we 
think we should have granted a new trial on the ground 
that the verdict was against the evidence, if we were not 
compelled to grant the motion for error in the rejection of 
the proposed testimony of Kent. 

What the objection is, or was, to this testimony, we cannot 
see. It was precisely what the balance of the defendant’s 
evidence indicated. Hall did not follow the steer to market; 
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when it left him, no brand was; visible and its appearance 
and marks, in every other respect, answered to his eown. 
Subsequently, the brand makes its appearance that, alone, 
identifies the animal as the property of Kent. When the 
person having the steer in charge reports this fact to Hall, 
he promptly repairs to Kent, states the fact, and says if it 
is true, he made a mistake in sending him off, and pays to 
him the money that he otherwise would have received him- 
self—just what any honest man would have done under 
similar circumstances, and precisely what, if he had not 
done, would have been justly used against him as the strong- 
est evidence of an intent to steal the steer, then why 
should he not have the benefit of the fact? We can see no 
reason for its exclusion. If he made a mistake, and honestly 
corrected it, he is not guilty of stealing. If, on the contrary, 
he knew the steer was not his, and he made this statement 
and offer when his crime was discovered, for the purpose of 
avoiding the effect, it amounts to nothing; but of all this 
the jury must judge, and they can only do so, correctly, by 
hearing all the facts. 








